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2 HOWARD_L._SPIELBERG 


4 


3 

4 

5 

6 

7 

8 
9 

10 


was sworn and testified as follows: 

DIRECT EXAMINATION 

BY MR. SHUB: 

Q Good morning, Mr. Spielberg. 

A Good morning. 

Q How are you today? 

A Fantastic. 

Q Good. We're here this morning, of course, to 
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11 ask you some questions about your activities while you were 

12 employed at Philip Morris. Before we get started with that 

13 exercise, I just want to go over a few ground rules with you 

14 so that you understand the mechanics process of the 

15 deposition. I'm sure your counsel has done this earlier, 

16 but for the record I'd like to do that as well. First you 

17 have to give audible answers to the court reporter. Is that 

18 clear? 

19 A Yes, sir. 

20 Q If you don't understand a question that I'm 

21 asking, please ask me to rephrase it. Or if you don't hear 

22 the question, please tell me that, and I will make sure that 

23 I ask you the question again so that you understand it. Is 

24 that clear? 

25 A Yes. 
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Q If you need a break at any time, let me know or 

let your counsel know and we can certainly accommodate you. 

A Thank you. 

Q You're aware, of course, sir, that you're under 


oath today? 

A Yes, sir. 

Q And it has the same force and effect as if you 

were testifying in court. Is that clear? 

A Yes. Right. 

Q Okay. Have you had any experience at this 

process, Mr. Spielberg, in terms of giving depositions 

before? 


A 

Q 

A 

depositions. 
Q 
A 

time. 


No. 

First time? 

No, this is the second time I've given 

And when was the first time? 

Probably 1983. 1983. I think around that 


Q I would ask if you could, it appears to me that 

you have sort of a low voice. If you could keep your voice 
up; there's a lot of people in the room that may have 
trouble hearing you. I can hear you okay, but some of your 
counsel may not be able to. 
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A 

Q 

me rephrase 

deposition? 

A 


Okay. 

What was the deposition — strike that. 

What were the circumstances surrounding — let 
it. 

What was the case about that you gave a 
Special education case. Spielberg_versus_The_ 


9 County_of_Henrico. 


10 

Q 

Had 

nothing to do obviously with 

11 

employment 

or activities at Philip Morris? 

12 

A 

No. 


13 

Q 

Are 

you presently employed, sir? 

14 

A 

No. 


15 

Q 

Are 

you retired? 
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16 

A 

Yes. 




17 

Q 

And 

how long have you been retired? 


18 

A 

Four years and almost four months 

. 


19 

Q 

You 

retired about 1994? 



20 

A 

' 93. 

October 1, 1993. 



21 

Q 

And 

you retired from your employ 

at 

Philip 

22 

Morris? 





23 

A 

That's correct. 



24 

Q 

Did 

you seek any employment from 

the 

time that 

25 

you retired 

from 

Philip Morris until today in 

any 

capacity 
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2 

with any entity or company? In other words, since you left 

3 

Philip Morris, have you been working in any other capacity? 

4 

A 

Yes . 

5 

Q 

And what have you been doing? 

6 

A 

Consulting. 

7 

Q 

Are you still consulting? 

8 

A 

Off and on. 

9 

Q 

And what area — strike that. 

10 


Is there a company under which you operate? 

11 

A 

Yes . 

12 

Q 

And it's called? 

13 

A 

Cocoon Enterprises Incorporated. C-O-C-O-O-N. 

14 

Q 

Are you an owner of Cocoon Enterprises? 

15 

A 

Yes, sir. 

16 

Q 

Are you the sole owner? 

17 

A 

Yes, sir. And the sole employee. 

18 

Q 

And Cocoon Enterprises consults in what areas 

19 

or area? 


20 

A 

Tobacco, management, processing, product 

21 

development. 


22 

Q 

Related to tobacco? Is that related to 

23 

tobacco? 


24 

A 

Usually, yes. 

25 

Q 

When you say usually, is there circumstances 
Waga & Spinelli 
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2 

where you're 

consulting in areas outside of tobacco? 

3 

A 

Management. 

4 

Q 

When did you form Cocoon Enterprises? 

5 

A 

About the end of 1993. December or January of 

6 

that year. 


7 

Q 

Has anyone other than you ever been employed by 

8 

Cocoon Enterprises? 

9 

A 

No. 

10 

Q 

Cocoon Enterprises was existing during 1994; 

11 

correct? 


12 

A 

Correct. 

13 

Q 

And who do you consult for or who has Cocoon 

14 

Enterprises 

consulted for since it was formed to the 

15 

present? 


16 

A 

P. T. Bentoel. 

17 

Q 

P. T. — I'm sorry? 

18 

A 

Bentoel. 

19 

Q 

B-E- — 

20 

A 

— -N-T-O-E-L. Indonesian company. 

21 

Q 

Anybody else? 

22 

A 

Rothmans. That's it. 
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Q Are you still consulting for P. T. Bentoel? 

A No. 

Q When did you consult for P. T. Bentoel? 
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A From '94, 1994, 1995 and probably a little bit 

into 1996. 

Q What was the nature of your consulting for P. 

T. Bentoel? 

A General product development in Cretic(phonetic) 

cigarettes. 

Q What kind of cigarettes? 

A Cretic. It's a typical Indonesian type of 

cigarette. 

Q And specifically what area of product 

development were you consulting on? 

A Flavors primarily. Flavor applications and a 

little bit on management philosophy. 

Q What specifically did you give consulting 

services — strike that. 

What kind of consulting services did you 
provide P. T. Bentoel with respect to flavor applications? 

A Sources of flavor materials, methods of 

evaluating flavors, application levels and usage, processing 
of tobacco filler, utilization of clove facility. 

Q Anything else? 

A Organization of the flavor file system of 

recordkeeping. 

Q Anything else? 

Waga & Spinelli 
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2 A No, sir. Not that I can remember. 

3 Q Would you be able to approximate the number 

4 of — strike that. 

5 Did you bill P. T. Bentoel for your services on 

6 an hourly basis? 

7 A On a daily basis. 

8 Q Would you have an idea of how many days you 

9 would say you've consulted for P. T. Bentoel since you 


10 

formed 

Cocoon Enterprises? 




11 


A 

I really don't remember. 



12 


Q 

Would it be more than 

five days? 



13 


A 

Oh, absolutely. 




14 


Q 

Would it be more than 

ten days? 



15 


A 

Yes. 




16 


Q 

Would it be more than 

20 days? 



17 


A 

Yes. 




18 


Q 

More than 50 days? 




19 


A 

Probably about 50, maybe a little more 

or 

20 

little 

less. 





21 


Q 

When was the last time 

you provided 

consulting 

22 

services to 

P. T. Bentoel? 




23 


A 

I can't remember. 




24 


Q 

Was it in 1996? 




25 


A 

It's possible it was ' 

96 or the end 

of 

LO 

Oh 
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somewhere in there. 

Q You consulted for Rothmans as well; correct? 

A Yes, sir. 

Q When did you first consult for Rothmans? 

A I think it was '96. I'm not 100-percent sure. 

Q When was the last time you consulted for 

Rothmans? 

A March '97. 

Q What was the nature of your consulting 

activities for Rothmans? 

MR. CLINARD: Mr. Shub, just let me interject. 
This is not in the interest of Philip Morris, but I feel 
constrained to let the witness know that he may want to 
consider whether or not he had a confidentiality agreement 
with P. T. Bentoel or Rothmans, and if so, whether or not we 
should request that that portion of the deposition be 
protected in any way. I don't know the answer to that 
question. So far your questions have been unlikely to 
infringe upon such an agreement if it existed because of 
their generality, but if you're going to go further and if 
such an agreement exists, then maybe that's something the 
witness and his counsel may want to confer on. 
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BY MR. SHUB: 

Q What was the nature of your consulting 

activities on behalf of Rothmans? 

A Noel is 100-percent right; I do have 

confidentiality agreements with both those corporations. 

Q Okay. Well, we can treat the transcript as 

appropriate, but certainly absent an instruction from your 
counsel not to answer the questions which would be, of 
course, inappropriate for him to give, I don't think that 
the questions are off limits. 

MR. DAVIS: Let me interject on that issue 
because even if it's confidential within the terms of this 
proceeding, it could well be, and I don't know until I 
consult with the witness, that what he might say would be 
competitively confidential with respect to his former 
clients and therefore something even Philip Morris shouldn't 
know. And therefore I urge the witness to consult with me 
if he thinks there may be something that crosses that line. 

THE DEPONENT: Yes. 

MR. SHUB: Let's take a break and go off the 
record so the witness can consult with counsel. 

THE DEPONENT: Thank you. 


(Intermission) 
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MR. DAVIS: Let me suggest the following having 
consulted with Mr. Spielberg a bit. As he's mentioned, he 
has done consulting work for two companies he mentioned, the 
Indonesian company and Rothman. With respect to both of 
them he had very serious confidentiality commitments. 

I would suggest the following. Having talked 
with Mr. Spielberg, we do not see any likelihood that 
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anything he would say about the Indonesian work could be a 
real violation of the confidentiality agreement in the sense 
it does not appear to intersect with any business that 
Philip Morris does and therefore would not be a violation of 
the spirit if he were to testify about it here, assuming 
that your inquiry is related to determine what he did and 
not get into the detail. 

With respect to the Rothman engagement on the 
other hand, Rothman and Philip Morris appear to be 
competitors in many ways, and he feels quite strongly that 
it would be improper to disclose even in a general way to 
counsel for Philip Morris what work he was doing for Rothman 
because it could well be an area of competitive interest to 
both companies. And therefore he feels that it would be a 
violation of his confidentiality commitment to disclose what 
that area of consulting was. 

MR. SHUB: So it's fair to say then that you 
Waga & Spinelli 
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would instruct the witness not to answer questions regarding 
his consulting activities for Rothman; correct? 

MR. DAVIS: Yeah. I have no problem with you 
asking when it was, the details or — I'm not sure why you'd 
want to do this, but the pay arrangements. But in terms of 
substantive subject matter of the consulting, the fact that 
he was doing that work for Rothman at that time is something 
that could be commercially sensitive to Rothman and would be 
wrong to divulge it. 

MR. SHUB: Okay. We'll move away from that 
area without, of course, waiving our rights. I don't — 

I'll say for the record I don't agree with your position 
that we couldn't accommodate our need to know with the 
witness's confidentiality arrangements with Rothmans, but 
with that noted, we'll move away from that area. 

THE DEPONENT: Okay. 


BY MR. SHUB: 

Q Without getting into the details however 

though, Mr. Spielberg, approximately how many days do you 
think you consulted for Rothmans? 

A I can't be 100-percent sure, but probably close 

to 2 0. 

Q Do you have plans to do more consulting for 
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15 


Rothmans in the future? 

A I hope so. 

Q Do you have plans to do more consulting for P. 

T. Bentoel in the future? 

A I would like to. To answer your question, in 

both cases right now the answer is no. 

Q Do you actively market your consulting 


practice? 


A No. 


Q 

hired you as 
A 

called me. 


Do you know how it came to be that Rothmans 
a consultant? 

It was word-of-mouth recommendation. They 


Q And through whose mouth? 
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A You know, I don't remember. I really don't. 

Q Did you have any dealings with Rothmans while 

you were at Philip Morris? 

A No. 

Q Did you know anyone at Rothmans while you were 

at Philip Morris? 

A No. 

Q How did it come to be that P. T. Bentoel hired 

you? 

A That was through an associate of mine at Philip 
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Morris 


it. I 
I don't 


- HIGHLY CONFIDENTIAL - 
who recommended me to P. T. Bentoel. 

Q Who was that associate? 

A Lewis Suwarna. 

Q Suwarna? 

A Suwarna, S-U-W-A-R-N-A. 

Q What was his position at Philip Morris? 

A You know, I'm not 100-percent sure I remember 

know he was stationed in Indonesia at that time, but 
remember what his position was. 

MR. SHUB: Let's mark this as the first 


exhibit. 


(SPIELBERG EXHIBIT NO. 1 
was marked for identification.) 


BY MR. SHUB: 

Q Mr. Spielberg, I placed before you what has 

been marked as Spielberg Exhibit 1. Actually though if we 
could just take off the last page of the exhibit, that was 
not intended to be part of the exhibit. 

Could you take a look at this document Mr. 
Spielberg, and I just want to — actually the last two 
pages. Let's do that exercise again. 

Take a look at this document, a three-page 
Waga & Spinelli 
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notice to take your deposition, and ask you whether you've 
ever seen this document before? 

A I don't think so. May I interject something, 

please. My name is misspelled here as well as on the 
subpoena. It's I before E. S-P-I-E-L-B-E-R-G. 

Q Sorry about that. We'll make sure it's 

corrected in the transcript. 

A I'd appreciate it. Thank you. 

MR. WEIL: Also note for the record that this 
exhibit starts on Page 3, so there must have been two prior 
pages. I'm just wondering, it might help the witness 
remember whether he's seen it before. 

MR. CLINARD: And while we're interjecting, let 
me just observe for the witness's benefit procedurally this 
is a notice to Philip Morris, and he has, of course, 
received and seen his subpoena duces tecum. And the 
subparagraphs or requests in the notice are the same as the 
subparagraphs in the subpoena duces tecum. 

MR. SHUB: Can I see that? 

MR. CLINARD: You're welcome to make that an 
exhibit if you'd like. 
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MR. SHUB: I'd like to. Can we mark this and 
make — actually can we go off the record for a minute. Can 
we get a couple copies? 
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MR. CLINARD: If you'd like you can continue, 
and we'll treat it as if it's copied. 

MR. SHUB: But I want to have reference to it 
while he's looking at it, so let's make a couple copies of 
it. 


(Intermission) 

(SPIELBERG EXHIBIT NO. 2 
was marked for identification.) 


BY MR. SHUB: 

Q Mr. Spielberg, the court reporter placed before 

you what has been marked as Spielberg Exhibit 2. It's a 
subpoena duces tecum. Have you seen this document? 

A Yes, sir. 

Q This document was served on you; is that 

correct? 

A Yes, sir. 

Q And attached to the subpoena is what is called 

a Schedule A; is that correct? 

A Yes, sir. 

Q And did you review the Schedule A when you 

received the subpoena? 
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2 A Yes, sir. 

3 Q And did you — strike that. 

4 The subpoena asked you to produce certain 

5 categories of documents; is that correct? 

6 A Yes, sir. 

7 Q Let's take the first category which is letter 

8 A. Did you search for documents in your possession that 

9 would address that category of documents, sir? 


10 

A 

Yes, sir. 





11 

Q 

And did you find any? 





12 

A 

No, sir. 





13 

Q 

What about Category B; 

did 

you 

search 

for 

14 

documents 

related to Category B? 





15 

A 

Yes, sir. 





16 

Q 

And did you find any? 





17 

A 

No, sir. 





18 

Q 

Did you take any documents 

with 

you. 

sir. 

19 

you left 

Philip Morris? 





20 

A 

No, sir. 





21 

Q 

What about Category C; 

did 

you 

search 

for 

22 

documents 

related to that category? 





23 

A 

Yes, sir. 





24 

Q 

And did you find any? 





25 

A 

No. 
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Q What about Category D; did you search your 

documents related to that category? 

A Yes, sir. 

Q Did you find any? 

A Yes, sir. 

Q And what documents are you referring to? 

A The FTC analysis of cigarettes for nicotine and 

tar. 

Q Are these the documents I'm handing to you now, 

a pile of documents that I was given by counsel for Philip 
Morris before the deposition started, are those the 
documents you're referring to? 

A Yes, sir. 

Q And what — when did you come to possess these 

documents? 


A Sometime in '95. 

Q Actually the letter says March 20, 1996? 

A Maybe it was '96, I don't remember. 

Q Okay. Why did you — strike that. 

The letter says from the FTC per your request 
that they were enclosing the latest FTC report on tar, 
nicotine and carbon monoxide, and the letter further says 
that I have also asked that you, Mr. Spielberg, receive a 
copy of all future reports on tobacco. Do you recall 
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receiving this letter? 

A Yes. 

Q Did you make that request to the FTC? 

A Not that I receive all future. 

Q But that you receive all — what did you 

request? 


A 

Q 

A 

wanted to 
Q 

a hobby, 
to review 


I believe my request was 1970 to date. 

What was the reason for that request? 

I had been in the industry for 26 years, and 
review the data. I wanted to read it. 

Because it was something that interested you 
or was there a professional reason why you wanted 
that data? 

MR. CLINARD: Object to the form. 


I 

as 


BY MR. SHUB: 

Q In other words, you were retired from Philip 

Morris, you weren't working in the cigarette industry for 
Philip Morris. I'm wondering what the purpose then would 
be. Was it related to your consulting activities? 

A In a way, yes. 

Q Was there any — is there any way it wasn't 

related to your consulting business? 

A Just personal interest. 
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Q What personally would interest you about the 

tar and nicotine ratings for certain cigarettes? 

MR. CLINARD: Object to the form and use of the 

word would. 


7 BY MR. SHUB: 

8 Q What interested you about the tar and nicotine 
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rankings of cigarettes? 

A The trends in the industry, and it's probably 

the only place you can get an idea of the brand 
proliferation and types of brands on the market, the market 
structure. 

Q Any other reason why you would want it? 

MR. CLINARD: Object to the form. 


BY MR. SHUB: 

Q Or why you want wanted it. 

A I'm sorry. Could you rephrase the question? 

Q Is there any other reason why you wanted to see 

the FTC reports? 

A Not that I can think of. 

Q Have you brought here today and do I have in my 

possession all the FTC reports that you currently have in 
your possession? 

Waga & Spinelli 
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A Yes, sir. 

Q Did you write any reports for P. T. Bentoel? 

A Yes. 


Q Did you — would any of those reports fit 

within any of the categories that were requested in this 
subpoena? 


A No, sir. 

Q Did you write any memos for P. T. Bentoel? 

A Yes, sir. 

Q And none of those memos would fit into any of 

the categories that are set forth on Schedule A? 

A No, sir. 

Q Did you receive any documents, internal 

documents from P. T. Bentoel? 


A No. 


Q 

reports for 
A 
Q 

categories 

A 

Q 

consulting 


What about for Rothmans; did you write any 
them? 

Yes, sir. 

And none of those reports would fit into the 
listed for Schedule A? 

No, sir. 

Did you write any memos for — strike that. 

Did you write any memos in connection with your 
for Rothmans? 

Waga & Spinelli 
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A Yes, sir. 

Q Would any of those memos fit into categories 

listed on Schedule A? 

A No, sir. 

Q Did you receive any internal documents from 

Rothmans? 


A No, sir. 

Q Let's look at Category E. Did you review that 

category when you received this schedule? 

A Yes, sir. 

Q And did you have any documents that related to 

that category? 

A No, sir. 

Q Looking at Category F. Did you receive — did 
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16 

you review that category — 

17 

A 

Yes, sir. 

18 

Q 

Excuse me. — upon your receipt of Schedule A? 

19 

A 

Yes, sir. 

20 

Q 

Did you have any documents related to that 

21 

category? 


22 

A 

No. 

23 

Q 

You are represented here today, sir, by Mr. 

24 

Davis among 

others; is that correct? 

25 

A 

Yes, sir. 



Waga & Spinelli 
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2 

- HIGHLY CONFIDENTIAL - 

2 

Q 

How did you come to retain Mr. Davis as your 

3 

attorney for 

this litigation or for this deposition? 

4 


Well, let me rephrase the question. What role 

5 

is Mr. Davis 

serving in connection with your — in 

6 

connection with serving as your counsel? 

7 


MR. DAVIS: I'm not sure what privilege or 

8 

nonprivileged or relevant or nonrelevant issue there is in 

9 

there. I'm 

his lawyer and I'm advising him and if you want 

10 

to get into 

the details of what the advice is or what our 

11 

relationship 

is, I'm not going to let you do it. 

12 


MR. SHUB: Sure. Sure. And I'm certainly not 

13 

asking that. 


14 



15 

BY MR. SHUB: 


16 

Q 

How did it come to be that you retained Mr. 

17 

Davis? 


18 


That's certainly not privileged. 

19 


MR. DAVIS: I think it is privileged in the 

20 

sense that he hired us. I mean — 

21 


MR. SHUB: Did he hire you? I'm going to ask 

22 

the witness. 

I'm not asking you, Mr. Davis. 

23 



24 

BY MR. SHUB: 


25 

Q 

Did you call Mr. Davis and retain him? 



Waga & Spinelli 
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2 

- HIGHLY CONFIDENTIAL - 

2 


MR. DAVIS: Objection. And give me a second. 

3 


I direct him not to answer. The contacts with 

4 

any prior lawyers he may have had or with us are all 

5 

privileged. 


6 


MR. SHUB: Whether he made a phone call to you 

7 

is not privileged. 

8 


MR. DAVIS: You can ask him if he's ever made a 

9 

phone call. 


10 


MR. SHUB: I'm not asking what you two 

11 

discussed. 

I asked him if he called you to — 

12 


MR. DAVIS: I'm not going to let him answer. 

13 



14 

BY MR. SHUB: 


15 

Q 

Are you paying Mr. Davis for his services 

16 

today? 


17 

A 

No. 

18 

Q 

Is Philip Morris paying him? 

19 

A 

I don't know. 

20 

Q 

Do you expect to receive a bill from Mr. Davis? 

21 

A 

I don't know. 

22 

Q 

If you receive a bill from Mr. Davis, are you 
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going to pay it? 

A Yes. 

Q How did you come to understand that you were 

Waga & Spinelli 


27 
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going to be giving a deposition here today? 

A I got Exhibit 2 delivered by the local sheriff. 

Q And when you get Exhibit 2, was that the first 

inkling that you had, Mr. Spielberg, that you might be 
giving testimony in a tobacco litigation, in a tobacco 
lawsuit? 


MR. CLINARD: Mr. Shub, again it's a relatively 
unimportant communication, but it is nevertheless a 
communication from counsel or it may implicate a 
communication from counsel, either myself in my capacity for 
Philip Morris insofar as he is being subpoenaed to testify 
regarding his employment at Philip Morris, and there may 
also be communications of which I'm unaware between he and 
his individual counsel. So insofar as your questions are 
directed at inquiring of the content, however related merely 
to scheduling matters it may be, then I would have to direct 
the witness not to answer as to those communications. 

MR. SHUB: And I'm not at all asking for the 
content. I'm trying to get an understanding as to how Mr. 
Spielberg learned about the request for testimony that has 
been requested of him by plaintiffs. And I think I'm 
entitled to learn that without revealing the substance of 
any advice that he was seeking. 

MR. CLINARD: If your question is from whom did 
Waga & Spinelli 
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you learn about the scheduling of your deposition and you're 
asking only for an identity, I have no objection. 


BY MR. SHUB: 

Q Let me ask you this, Mr. Spielberg. When was 

the first time that you came to understand that you were 
being asked to give deposition testimony? 

MR. DAVIS: In any litigation? 


BY MR. SHUB: 

Q Any in any tobacco litigation. 

A I'm sorry. I don't mean to seem thick. I'm 

not sure I understand the question. When was the first time 
I became aware that I might be a witness? 

Q That you might be asked to give testimony. 

MR. CLINARD: Mr. Shub, let me just observe 
that I'm not sure this is really fair to the witness. As I 
think you know, quite precisely because your firm was 
involved or you were aware of other firms' involvements if 
there were other firms, Mr. Spielberg has been scheduled off 
and on for deposition in a number of cases. None of those 
have come to pass for one reason or the other, either the 
case has gone away or counsel elected not to continue with 
the deposition or whatever other reason there may be. 
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I think you're also aware that this is the 
first time he has appeared, and you have his testimony that 
this is only the second deposition of his life. The other 
being an education deposition which is unrelated. The 
parties have cooperated with you to get Mr. Spielberg here 
on a date that is consistent with his personal commitments 
and with his vacation plans and with his wife's treatment 
for a serious illness. I don't really understand the point 
of pursuing the scheduling matters with regard to the 
deposition. He has been subpoenaed, he is here, we 
cooperated with you to schedule the deposition on a date 
convenient for both of you. 

The point I'm making he's been notified of so 
many different dates of so many different depositions in 
other cases that I doubt if he could possibly recall. 

MR. SHUB: I understand what you're saying and 
I believe you're trying to be reasonable and I'm trying to 
accommodate your request so I just want to move into an area 
that may be more fruitful. 


BY MR. SHUB: 

Q Have you met with counsel prior to today, Mr. 

Spielberg, to prepare for your deposition testimony? 

A Yes, sir. 
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Q You did. When was that? 

A Yesterday. 

Q Was that the first time that you met with 

counsel at any time because as Mr. Clinard has just 
indicated, your deposition has been noticed and canceled a 
bunch of times in different cases. So you might have 
anticipated other testimony and then met with counsel at 
that point. 

A Yes. 

MR. CLINARD: Mr. Spielberg, he's entitled to 
ask whether you met and if you remember when you met. 

THE DEPONENT: Yes. 


BY MR. SHUB: 


Q On how many different occasions have you met 

with counsel in anticipation of giving deposition testimony? 

A In total probably three, perhaps four. I'm not 

100-percent sure. 

Q And did those meetings last all day? 

A No. 

Q How long was yesterday's meeting? 

A About seven hours. 

Q Who was there? 

A Mr. Clinard, Ms. James and Mr. Davis. 
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Q And before that you met with counsel at a 

previous time? 

A Yes. 

Q Who was there at that meeting? 

A I think there was one or two additional people. 

I just can't remember. 

Q Was that here in Richmond? 
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A Yes. 

Q And then was there a meeting before at some 

point in time? 

A I think so. I don't mean to be vague, I just 

don't remember. 

Q Did you look at documents in any of these 

meetings? 

A No, sir. 

Q You retired from Philip Morris in 1993; 

correct? 


A 

Q 

A 

development. 
Q 
A 
Q 


Yes, sir. 

What was your position upon retirement? 

I was development fellow in research and 

How long were you a development fellow? 
Probably two to three years. 

How many development fellows were there? 
Waga & Spinelli 
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fellow? 
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One. 

What was your position prior to development 


A I was manager of a group called flavor 

development. 


Q How long were you in that position? 

A Five to seven years. 

Q From about maybe the mid 80s? 

A Yeah. Something like that. 

Q Who did you report to as a development fellow? 

A Mr. James Myracle. 

Q What were your responsibilities as a 

development fellow? 

A My effort was to try and translate R&D's 

efforts into manufacturing products. And to act as 
consultant within the development division. 

Q To act as a consultant — 

A — within the development division. And do 

whatever else the vice president and senior vice president 
wanted me to do. 


Q 

period? 


What did they want you to do during that 
MR. CLINARD: Object to the form. 
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BY MR. SHUB: 

Q Well, were there other major activities? 

MR. CLINARD: Object to the form. 


33 


BY MR. SHUB: 

Q Were there major responsibilities that you had? 

A I'm sorry. 

Q You said and anything else the management folks 

wanted you to do, and I'm asking you what were those things 
they wanted you to do. 

MR. CLINARD: Object to the form. 

A A lot of the administrative work, personnel 

administration, evaluation of personnel. 
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BY MR. SHUB: 


17 

Q 

Anything else? 

18 

A 

Not that I can think of offhand really. 

19 

Q 

Prior to being manager of flavor development. 

20 

what was your position? 

21 

A 

Principal scientist. 

22 

Q 

How long were you in that position? 

23 

A 

Probably five years. 

24 

Q 

From around 1980, 1985? 

25 

A 

Approximately. 
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2 

Q 

Prior to your position as principal scientist. 

3 

did you have 

another position at Philip Morris? 

4 

A 

Yes, sir. 

5 

Q 

What was that? 

6 

A 

Associate principal scientist. 

7 

Q 

What years were you an associate principal 

8 

scientist? 


9 

A 

Probably 'll to '80. 

10 

Q 

Were you employed with Philip Morris prior to 

11 

1977? 


12 

A 

Yes, sir. 

13 

Q 

What was your position before you were 

14 

associate principal scientist? 

15 

A 

Senior scientist. 

16 

Q 

What year were you senior scientist? Years. 

17 

A 

I'm sorry. I can't remember what years they 

18 

were. It was prior — 

19 

Q 

Was that your first position at Philip Morris? 

20 

A 

No, sir. 

21 

Q 

Roughly what years were you a senior scientist? 

22 

You were senior scientist until 1977, so roughly what year 

23 

did you begin? 

24 


MR. WEIL: Objection. I think 'll was an 

25 

approximation. 
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2 

BY MR. SHUB: 


3 

Q 

What year approximately did you begin? 

4 

A 

Probably two years prior. 

5 

Q 

Did you have a position at Philip Morris prior 

6 

to your position as senior scientist? 

7 

A 

Yes. I was a research scientist. 

8 

Q 

During what time period approximately? 

9 

A 

Maybe 1970 to '72, '73. 

10 

Q 

Was there — did you have a position at Philip 

11 

Morris before that? 

12 

A 

Yes, sir. 

13 

Q 

What was that position? 

14 

A 

Associate scientist. 

15 

Q 

And what years approximately were you associate 

16 

scientist? 


17 

A 

1967 . 

18 

Q 

Did you have a position before that? 

19 

A 

Not at Philip Morris. 

20 

Q 

Did you graduate college, sir? 

21 

A 

Yes, sir. 

22 

Q 

Where? 
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23 

A 

Queens College, University of the City of New 

24 

York. 


25 

Q 

During — and what year did you graduate? 
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2 

A 

1961. 

3 

Q 

With a degree in chemistry? 

4 

A 

Yes . 

5 

Q 

Did you attend graduate school? 

6 

A 

Yes, sir. 

7 

Q 

Where? 

8 

A 

University of Richmond. 

9 

Q 

Did you graduate — did you attain a master's 

10 

degree? 


11 

A 

Yes, sir. 

12 

Q 

What area? 

13 

A 

Commerce. 

14 

Q 

I'm sorry? 

15 

A 

Commerce. 

16 


Commerce. 

17 

Q 

C-O-M-M-E-R-C-E? 

18 

A 

Uh-huh. Yes, sir. 

19 

Q 

And what discipline is that in? 

20 

A 

School of business. 

21 

Q 

Is it MBA? 

22 

A 

No, it was an MC. 

23 

Q 

Master's of commerce? 

24 

A 

Uh-huh. 

25 

Q 

What year did you obtain that degree? 
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2 

A 

I believe it was 1971. 

3 

Q 

Where did you work upon graduation from Queens 

4 

College in ' 

1 61? 

5 

A 

Best Foods division of corn products, Bayonne, 

6 

New Jersey. 


7 

Q 

How long were you there? 

8 

A 

Six years. Six-plus years. 

9 

Q 

In '67 you left there approximately? 

10 

A 

Yes, sir. 

11 

Q 

And went to Philip Morris? 

12 

A 

Yes, sir. 

13 

Q 

As an associate scientist, what — in '67 and 

14 

'70, what areas of the Philip Morris operations were you 

15 

working in? 


16 

A 

In R&D. 

17 

Q 

What was your — 

18 

A 

Flavor. 

19 

Q 

Flavor? 

20 

A 

Yeah. Flavor development. 

21 

Q 

And you were in flavor development from '67 on? 

22 

A 

Basically, yes. 

23 

Q 

How did your responsibilities change when you 

24 

became a research scientist from an associate scientist in 

25 

the area of 

flavor? 
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A Undertook some supervisory aspects. 

Q And how did it change when you went from senior 

scientist to research scientist? 

A I'm not sure how to really answer these 

questions. 


Q Well, you get more money; right? 

A Yep. I did more work. The responsibilities. 

Q You didn't work any harder, did you? You said 

you did more work; you don't mean worked harder? 

A Probably did. Went from working eight hours a 

day to ten hours a day. 

Q When did that happen? 

A When I had more supervisory responsibility. 

Q So when you progressed on the corporate ladder 

at R&D — let me rephrase that. 

As you progressed in the chain in command at 
R&D, going from senior scientist to assistant principal 
scientist to principal scientist, was it a question of more 
supervisory responsibilities, or different — strike that. 

Was it a question of more supervisory 
responsibilities? 

A To some extent. 

Q And how else did your position change? 

MR. CLINARD: Object to the form in that it 
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calls for a general answer in the change from position to 
position and those changes may have varied. 

MR. SHUB: Well, we tried that approach. It 
didn't work, so now we're trying a more general approach. 
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BY MR. SHUB: 

Q As a general matter, how did your professional 

activities change as you received promotions? 

MR. CLINARD: Object to the form as again 
calling for a narrative answer that would be general as to a 
number of different position changes. 


BY MR. SHUB: 

Q Okay. You can answer. 

A I'm at a loss because I really don't know how 

to answer you, John. Really. I was there for 26 years. I 
progressed through the technical ladder. I had management 
responsibilities. But it was also another life. It was 
almost four and a half years ago and the details all get 
blurred. 

Q I'm only asking for your best recollection, 

sir, and if you don't understand the question, tell me. 
Maybe I'll try a different way. 

A Could you? 
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Q Sure. 

A Please. Thank you. 

Q What were your responsibilities as manager of 

flavor development? 

A To oversee the development of new flavors for 

new products, monitor integrity of the products we were 
purchasing and compounding, interact with manufacturing on 
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the application and use of those materials and the 
production of products using those products, using those 
flavors and casings, and make sure we were getting what we 
thought we were buying, and ensure the integrity of the 
product that was being made with it. 

MR. SHUB: Could you read back his answer? 

(The record was read.) 


BY MR. SHUB: 

Q What do you mean, excuse me, by ensuring the 

integrity of the product? What does that mean in your mind? 

A That analytically, subjectively, the flavors 

that we were purchasing met the specifications. 

Q What kind of products were you purchasing? 

Talking about purchases from flavor houses? 

A Uh-huh. 

Waga & Spinelli 


41 


- HIGHLY CONFIDENTIAL - 


Q 

decisions 

A 

Q 


Did you have responsibilities for making 
about purchases from flavor houses? 

Yes and no. 

Okay. Let's deal with the yes first. 

MR. CLINARD: Object to the form. Can you 


a better question? 


pose 
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BY MR. SHUB: 

Q In what way were you involved in purchases from 

flavor houses? 

A If I had developed a flavor, I would specify 

what the source of that flavor material was. 

Q Did you personally develop flavors? 

A Uh-huh. 

Q What was the process by which you personally 

would go about developing a flavor? 

MR. CLINARD: Object to the form. 

That question may be capable of a general 
answer, but it is without time constraint and without 
specificity as to a flavor and it may or may not be 
answerable generally. 

MR. SHUB: So in other words, it's vague. 

MR. CLINARD: Yes. 

MR. SHUB: That would have been actually 
Waga & Spinelli 
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sufficient. But you can answer. 

A That's why I'm hesitating because it varies 

with the objective. 
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BY MR. SHUB: 

Q Okay. In your mind is there — you developed 

more than one flavor; correct? Let's pick — tell me one 
flavor you developed. 

A I can't without getting proprietary. 

Q Well — 

A We — 

Q Let me just — proprietary in terms of Philip 

Morris proprietary? 

A Uh-huh. 
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Q I'm not sure whether your counsel has 

instructed you about the ground rules here today, but we 
have procedures for handling proprietary information that 
might be discussed at a deposition and therefore that is not 
at all a reason not to answer the question. I'm sure 
counsel would agree with that, so therefore until I hear 
otherwise from counsel, I think it's expected of you to 
answer that question. 

So let's take a flavor you developed. 

A Would you consider a scenario of a hypothetical 
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Q 

certainly 

A 

attorney, 

Q 


No, I wouldn't actually because that would 

May I have a moment to discuss with my 
please. 

Sure. 


43 


(Discussion off the record.) 


(Recess) 


MR. CLINARD: Mr. Shub, we have had the 
opportunity to explain the protective order provisions in 
this litigation to Mr. Spielberg more thoroughly, and we're 
prepared to go forward. 

MR. WEIL: Just so the reporter is clear, to 
give some assistance to you in how we'd like to deal with 
this. To the extent Mr. Shub continues on the line of 
inquiry that he started right before the break, which I 
assume you're going to, we would like the deposition marked 
highly confidential. And by marking it highly confidential, 
I mean every page initially, and then we'll follow the 
procedure under the confidentiality order of reviewing it 
and refining our designation over the course of the next 
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couple weeks after we get the transcript. But we want it 
marked highly confidential. 

MR. SHUB: I believe there was a question 
pending before the break. 

If the court reporter could read that back, 
that would be dandy. 


44 


(The record was read.) 


A The flavor system for new leaf. 


BY MR. SHUB: 

Q For new leaf? 

A Yes. 

Q When you use the term "flavor system", Mr. 

Spielberg, what do you mean by that? 

A Usually where the flavor is applied to the 

tobacco, and it's usually broken into at least two component 
systems. 

Q What systems are they? 

A One would be the less volatile flavor 
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components which we've termed casings, and the other would 
be the more volatile which we've termed the aftercut or top 
dressing. 

Waga & Spinelli 


45 


- HIGHLY CONFIDENTIAL - 

Q Are those the only two component systems — let 

me rephrase it. 

At what points in the manufacturing process are 
flavoring systems applied? 

A It sometimes can vary with the product. 

Usually when the casing is applied during early processing 
of the tobacco in the factory, it's when tobacco is being 
readied for cutting and drying, and the aftercut is applied 
after the tobacco has been dried and cut and is going into 
its final blending cylinder, the aftercut flavor is applied 
at that point. 

Q Are there any other points in time in 

manufacturing — are there any other points in the 
manufacturing process where the flavors are applied? 

MR. CLINARD: Object to the form because it's 

so general. 

A Could be, yes. 


BY MR. SHUB: 

Q And when you say could be, is it — 

A I don't know. I've been away for a while. 

Q Based on your knowledge being there for 16 

years, are there any other points in the manufacturing 
process where flavorings are applied? 
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MR. WEIL: Literally do you mean is it today or 
was it during the time at Philip Morris? 

MR. CLINARD: Object to the form. 


BY MR. SHUB: 

Q These questions all assume, Mr. Spielberg, 

during your time there because you I assume don't have 
knowledge what's going on at Philip Morris today, do you? 

A No. 

Q So I want you to answer all my questions based 

on the time that you were there. And if it changed over 
time, you could tell me that too. 

MR. CLINARD: What's the question again, 

please? 

MR. SHUB: The question is, are there any other 
points in the manufacturing process where flavorings are 
applied. 

MR. CLINARD: I've got the same objection to 
generality, particularly the term "the manufacturing 
process". 

MR. SHUB: Okay. 

A And so do I. Is there — all right. Just 

trying to think. Some flavors have been applied at the 
maker with a pencil paster. Some flavors have been applied 
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to the packaging. Some flavors have been applied to the 
filter. 

BY MR. SHUB: 

Q Were you involved in developing flavors that 

were applied during packaging? 

A Uh-huh. Yes, sir. 

Q What about, were you involved in the 

application or development of flavors that were applied to 
the filter? 

A Yes, sir. 

Q Before we get into this a little deeper, I want 

to maybe clarify some definitions so that you and I 
understand each other. What in your mind is a flavor? Can 
you define what a flavor is for me? 

A Anything that you apply to the tobacco to 

modify the aroma or taste characteristics of either the 
cigarette or the packaged product. 

MR. SHUB: Can you repeat his answer, please? 

THE DEPONENT: Yeah, please. 

(The record was read.) 

A Excuse me. Probably should have been product, 
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anything applied to the product, because putting it on the 
package is not really applying it to the tobacco, and 
putting it into the filter is not applying to tobacco so 
it's really total product. 


BY MR. SHUB: 

Q And the product includes the filler and 

includes the filter; correct? 

A Yes, sir. 

Q And it includes the packaging? 

A Yes, sir. 

Q And it includes the paper? 

A Yes, sir. 

Q Are there any other things I left out? 

A Not that I can think of. 

Q What in your mind is an ingredient, a cigarette 

ingredient? Have you heard that term before? 

A Uh-huh. Cigarette ingredient. 

Q What does that mean? 

A I'm not really sure I clearly understand. A 

cigarette ingredient. No, I never heard the term. 

Q You know for an example that during your time 

Philip Morris was supplying the government with a list of 
ingredients that are added to tobacco. What's that in your 
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mind? What were they — what information were they 
supplying to the government? 

MR. WEIL: Objection. Lack of foundation. 

Over broad. 


49 


7 BY MR. SHUB: 

8 Q In the context of supplying that information 
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which we'll get into today, your role in that, if any, in 
helping supply that information or giving others information 
to give to the government about Phil- — the ingredients 
Philip Morris uses in cigarettes, what was your 
understanding as to what the term "ingredients" meant in 
that context? 

A Anything added to tobacco. 

Q Is that broader than a flavor? 

A It might be, yes. 

Q You ever hear the term "cigarette additives"? 

A Yes, sir. 

Q What's a cigarette additive as far as you 

understand? 


A Anything added to the tobacco. 

Q What's the difference between an additive and 

an ingredient in your mind? 

A The tobacco would be one of the ingredients and 
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2 flavors would be one of the additives. 

3 Q I'm not sure I understand that response, so let 

4 me ask you it again. What is the difference between an 

5 additive and an ingredient in your mind? 

6 MR. CLINARD: Object to the form as asked and 

7 answered. 

8 MR. SHUB: He was answering by example, so I 

9 don't think he was really answering. 


10 








11 

BY 

MR. 

SHUB: 





12 



Q 

Are 

they synonymous. 

additives 

— 

13 



A 

I'm 

not sure — 



14 



Q 

Are 

they synonymous. 

additives 

and ingredients. 

15 

in 

your mind? 




16 




MR. 

CLINARD: Object 

to the form as asked and 

17 

answered. 





18 



A 

No. 




19 








20 

BY 

MR. 

SHUB: 





21 



Q 

What's the difference? 


22 




MR. 

CLINARD: Same objection. 


23 



A 

Could you ask me that 

a little 

differently? 

24 








25 
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2 BY MR. SHUB: 

3 Q Sure. An ingredient is anything added to 

4 tobacco? Is that your understanding of what a cigarette 

5 ingredient is? 

6 MR. CLINARD: Object to the form as 

7 mischaracterizing his prior testimony. His description of 

8 ingredients was broader. 

9 


10 

BY MR. SHUB: 




11 

Q 

What's an ingredient? 



12 

A 

All right. It's a good semantic 

exercise. I 

13 

would consider the ingredients everything 

that 

entails the 

14 

product. 




15 

Q 

Now what categories — let's 

have 

some broad. 
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categories 
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Q 
A 
Q 
A 
Q 
A 
Q 


if you're able to do this with me, some broad 
of ingredients. Is casing an ingredient? 

It could be, yes. 

Are humectants an ingredient? 

Yes. Could be. 

Are aftercut flavors an ingredient? 

Yes. Could be. 

Are cooked flavors an ingredient? 

Could be, yes. 

By the way, what are cooked flavors? What's 
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your understanding — when I ask you what's a cooked flavor, 
you answered fairly quickly could be, so you must have an 
understanding of what a cooked flavor is. And my question 
is, what is a cooked flavor? 

A Are you referring to a specific context? 

Q I'm asking you as a general matter. What — 

I'm a layman. I don't know anything about tobacco 
manufacturing, so I'm trying to ask you, when I hear the 
term banting around "cooked flavor" I don't know what it 
means. So I'm asking you, what is a cooked flavor? 

A Cooked flavor is a broad term used in the 

flavor industry to describe flavors that are generated by 
the reaction of an amino acid and a carbohydrate, usually a 
reducing sugar, preferably something like fructose, that 
undergo a serious of chemical reactions during heat called 
maylard(phonetic) reactions followed by strecker(phonetic) 
degradation forming some very complex flavor components that 
basically duplicate what happens in cooking when you prepare 
food. 

Q Did you — 

A That's why they call it cooked flavors. 

Q I'm sorry. 

A I'm sorry. 

Q I'm sorry. I interrupted you. You don't have 
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2 to apologize. 

3 Did you work on cooked flavors? And that's a 

4 general question, I know that, but let me just — were you 

5 involved in the development of cooked flavors at Philip 

6 Morris? 

7 A Yes. 

8 Q Okay. So far we established that casings, 

9 humectants, aftercut flavors and cooked flavors may be 


10 

classified 

as ingredients; correct? 

11 

A 

Yes, sir. 

12 

Q 

What else would you — what other components 

13 

that go into the product would you classify under the broad 

14 

heading to 

be ingredients? 

15 

A 

Tobacco. 

16 

Q 

Anything else? 

17 

A 

Paper. Cellulose acetate, which is the filter 

18 

Adhesive. 


19 

Q 

I'm sorry. I didn't hear you? 

20 

A 

Adhesive. Sorry. 

21 

Q 

Adhesive? 

22 

A 

Adhesives, yes. 
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Q Okay. 

A Can't think of anything else right now. 

Q Okay. Is it fair to say, Mr. Spielberg, that 
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not all ingredients are flavors? 

A Yes. 

Q But all flavors are ingredients? 

A In my definition, yes. 

Q Right. 

A My definition of ingredient is everything that 

goes in to make up the product. Do we agree on that? 

Q Yes. 

A Then all flavors would be ingredients, yes, 

sir. 

Q Right. And you say tobacco is an ingredient. 

You mean tobacco before it's been — well, strike that. 

Does tobacco mean the lamina itself and the 
stems that are purchased at auction and brought to Philip 
Morris? What do you mean by tobacco? That's what I'm 
trying to understand. 

A I'm not really sure I understand the question. 

Q I mean, there's different forms of tobacco; 

correct? I mean, there's reconstituted leaf and there's 
expanded tobacco and various other forms of tobacco; 
correct? 

A Yes, yes. 

Q In your — in telling me that tobacco is an 

ingredient, I'm wondering what parameters you were putting 

Waga & Spinelli 


55 


- HIGHLY CONFIDENTIAL - 

on your answer. Or were you including all forms of tobacco? 
MR. CLINARD: Object to the form. 

A Can you tell me again what you mean by all 

forms of tobacco? 


7 

BY MR. SHUB: 


8 

Q 

Well, what did you mean by tobacco? 

9 


MR. CLINARD: Insofar as he's describing it as 

10 

an ingredient 

■p 

11 



12 

BY MR. SHUB: 


13 

Q 

Ingredient. What is tobacco insofar as you're 

14 

describing it 

as an ingredient? 

15 

A 

If I had to give you a list of ingredients for 

16 

this product. 

the first thing would be tobacco, right. 

17 

And — 


18 

Q 

Tobacco that's in the filler as it exists in 

19 

this filler? 


20 

A 

Yes. 

21 

Q 

In the rod? 

22 

A 

In the rod would be listed tobacco as the first 

23 

ingredient. 

And whether it's reconstituted or stem or 

24 

expanded, they would all be classified as tobacco probably. 

25 

Yeah. 
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Q Okay. But there are ingredients added to that 

tobacco in the rod, are there not? In other words, that rod 
doesn't consists of just tobacco, does it? 

A No. 

Q What's in that rod? And we're not talking that 

particular — 

A I know. 

Q What's in the rod? 

A Tobacco. 

Q Uh-huh. What else? 

A Flavors and humectants. And probably sugar, 

which may or may not be considered a flavor. I don't know. 

Q And within flavors there are casings and 

there's aftercut flavor; correct? 

A Yes, sir. 

Q Are there any other — when you used the term 

"flavor" just now, were you referring to any other types of 
flavors other than casings or aftercut flavors? 

A Under my earlier definition of flavor and 

casing, I probably have to say no. 

Q Okay. And tell me, what's a humectant? 

A By definition I believe a humectant is 

something that holds moisture. 

Q Are there types of chemicals that you would 
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consider to 
A 
Q 
A 
Q 

humectant? 


be humectants? 

Yes, sir. 

And what would those be? 

Glycerin, for example, or propylene glycol. 
What about triethylene glycol; is that a 


A It could be considered such, yes. 

Q What chemicals were used as humectants in 

products that were manufactured by Philip Morris while you 
were there? 


A 

Propylene glycol, glycerin. 



Q 

Triethylene — 



A 

Triethylene glycol. 



Q 

Anything else? 



A 

I can't remember anything else. 



Q 

We agree those are ingredients; 

correct? Since 

they are 

humectants and humectants are sometimes added to 

tobacco. 

they are ingredients? 



A 

Yes, yes. I guess. 



Q 

Well, I want you to be sure. I 

don ' t 

want you 

to guess. 

Is there any reason why you don't 

think 

they are 


ingredients? 

A No. It's an ingredient and it can also be 

considered an additive. 
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Q Okay. That's the next thing I wanted to ask 

you. What's — 

MR. WEIL: Just so we're clear, we're dealing 
with his definition of ingredients? 

MR. SHUB: Of course. We're dealing with a 
flavor scientist at Philip Morris, been there 27 years. 
Probably as good a definition we're going to get anywhere. 
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so I think we ought to go with it. 

MR. CLINARD: I object to the comment and move 

to strike. 


BY MR. SHUB: 

Q Okay. What's an additive? If it's any 

different than what an ingredient is, what's an additive? 

A What is an additive? Those things to me that 

would be within the parenthetical statement after a general 
statement of flavor. If I were listing ingredients of this, 
I would say tobacco, then I would say flavors and put a 
parenthesis, and then I would list the different flavor 
materials, which I would consider additives, closed 
parenthesis. What I would consider additives are anything 
besides the major predominant component which defines the 
product. 

Q Like? Give me an example. 
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A Tobacco defines the cigarette. 

Q Give me an example of — what's one additive 

that comes to your mind? 

A Propylene glycol. Vanillin. 

Q So are humectants additives? 

A I would consider that, yes. 

Q Are casings additives? 

A Yes. 

Q Are aftercut flavors additives? 

A Yes. 

Q Are cooked flavors additives? 

A Yes. 

Q Is paper an additive? 

A No. I don't know how I would define paper. 

Q Are adhesives additives? 

A You know, I guess — I guess in reality in my 

mind, if I were going to do it that way, paper and adhesives 
would be additives, yes. 

Q Are adhesives — are there chemical compounds 

that make up adhesives? 

A Yes. 

Q What are the chemical compounds that Philip 

Morris used as adhesives while you were there? 

A Starch based was one. I'm embarrassed, I can't 
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remember the name. 

Q Don't be embarrassed. It's been a few years. 

A Of the pencil paster, the adhesive used. 

Polyvinyl acetate. 

Polyvinyl acetate. PVA for short. 

Q Now tobacco is not an additive; right? 

A I really don't think so. 

Q So as far as I understand — 

A In my definition. 

Q — the difference between an ingredient and an 

additive under your definition is that tobacco is an 
ingredient and is not an additive. Everything else that you 
called ingredient you've also called an additive? 

A Yes, sir. We could do that. I could live with 
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16 

that definition. 

17 

Q 

Philip Morris used diammonium phosphate; 

18 

correct? 


19 

A 

Yes, sir. 

20 

Q 

In manufacturing cigarettes? In manufacturing 

21 

in it's tobacco processing; correct? 

22 

A 

Yes . 

23 

Q 

And used urea; correct? 

24 

A 

Yes . 

25 

Q 

Is urea a casing? 
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2 

A 

In my definition, yes. 

3 

Q 

Is DAP a casing? 

4 

A 

Yes . 

5 

Q 

Is DAP — can a compound serve in more than one 

6 

purpose? 

In other words, can it be a humectant and a casing 


7 in your understanding? 

8 A You want to break that into two questions for 

9 me, please. 

10 Q Sure. 

11 MR. WEIL: Can we be clear also, John, when 

12 you're asking questions like this that border on expert 

13 questions that you want fact answers rather than answers to 

14 hypothetical questions such as "could it be". Are you 

15 asking him could it be, because if so I'm going to object 

16 because that's an expert question. Or are you asking him in 

17 fact was it used? 

18 MR. SHUB: That's a fair objection. 

19 

20 BY MR. SHUB: 

21 Q I'm asking was it in fact. I'm only asking 

22 based on your firsthand factual knowledge of what went on at 

23 Philip Morris. And that's how I assume you've been 

24 answering me. 

25 A Uh-huh. 
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Q 

A 

Q 

considered 

A 

Q 

served the 
humectant? 


Correct? 

Yes, sir. 

Were any chemical compounds at Philip Morris 
to be both humectants and casings? 

Yes. Yes. 

What — what compounds were both casings and — 
purpose of a casing and the purpose of a 


A Propylene glycol, glycerin and sugar. 

Q What was the purpose of using humectants? 

A Well, it was really an effort to maintain the 

internal moisture in the product, both during processing and 
manufacturing as well as in the finished product for shelf 
life. 


Q And the purpose of the casing was for flavor? 

A Yes. Except when it incorporated humectants, 

and that had the functional area of applying the humectant 
as well. 


Q Does ammonia occur naturally in tobacco used by 

Philip Morris? 

A Yes. 
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Q Does it — was it also contained within 

products that were — sorry. 

Is it also contained within ingredients that 
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Philip Morris used in the manufacturing process? 

A Yes. 

Q Which products — which ingredients that Philip 

Morris used contain ammonia? Did diammonium phosphate 
contain ammonia or does diammonium phosphate contain 
ammonia? 

A Now you want me to answer that question or the 

question you just asked before that? 

That's fine. Yes, diammonium phosphate 
contains ammonia. 

Q And Philip Morris used diammonium phosphate in 

tobacco processing? 

A Yes, sir. 

Q What other ingredients that Philip Morris used 

in the tobacco processing contain ammonia? 

MR. CLINARD: Just for clarification, can the 
witness assume you're talking about commercial product? 

MR. SHUB: Yes. 

BY MR. SHUB: 

Q Was that a distinction you needed to make in 

your mind to answer the question, Mr. Spielberg? 

A Yes and no. There were two questions I have. 

Ammonia is in several forms. For example, diammonium 
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phosphate is, in fact, a compound of phosphorous and ammonia 
and it's one compound. It happens to have the ammonia 
radical which happens to be nitrogen and hydrogen. Now 
there are other forms of ammonia, and I'm not sure where you 
want me to go. 

Q What other forms are you referring to? 

Ammonium carbonate, is that one form? 

A There's ammonia glycyrrhizin, for example, 

which is a naturally-occurring product in licorice. 

Q What other forms — what other forms are there? 

MR. CLINARD: Object to the form. 

A What other forms of ammonia are there? 

BY MR. SHUB: 

Q You just mentioned one that's contained in 

licorice, and licorice is used as a flavorant in Philip 
Morris products; correct? 

A Yes. 

Q Okay. I'm wondering about others. 

MR. CLINARD: Object to the form. 

BY MR. SHUB: 

Q You can answer. 

A I don't know. Let's get a little more — can 
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2 you repeat your question for me, please? I've lost my 

3 train. 

4 Q What other forms of ammonia are found in 

5 compounds used by Philip Morris? 

6 MR. CLINARD: In the manufacture of commercial 

7 cigarettes? 


9 BY MR. SHUB: 

10 Q In the manufacture of commercial cigarettes. 

11 A I think there's probably some ammonia in the 

12 cooked flavor. 

13 Q In the cooked flavor? 

14 A Uh-huh. 

15 Q Which cooked flavors? 

16 A That Philip Morris uses. 

17 Q But doesn't Philip Morris use particular cooked 

18 flavors? Cooked flavors is a general description. Are 

19 there particular names of certain cooked flavors? 

20 A If there is, I don't remember them. Sorry. 

21 Q Okay. And it's your understanding — what form 

22 of ammonia is contained within cooked flavors or is found in 

23 cooked flavors? 


24 

A 

It's probably tied up as a perazine or sugar 

25 

ammonia complex. 
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2 

Q 

Does — is ammonia found in urea? 

3 

A 

Not really, no. 

4 

Q 

Have you ever heard the phrase "ammonia 

5 

technology" 

? 

6 

A 

Not that I really remember, I don't. 

7 

Q 

Does ammonia have an effect on smoke taste? 

8 

A 

I believe so. 

9 

Q 

And in what manner? 

10 

A 

I think ammonia comes through as ammonia in 

11 

smoke. It 

also reacts with sugars during the combustion and 

12 

pyrolysis product, during smoking. It reacts with sugars 

13 

forming the 

same maylard reactions that I mentioned earlier 

14 

in the cooked flavor scenario. 

15 

Q 

What is the significance of the fact it reacts 

16 

with sugars 

during combustion and pyrolysis? 

17 

A 

Well, okay. It produces more flavor products. 

18 

Q 

You ever hear the term "pectin"? 

19 

A 

Excuse me? 

20 

Q 

Pectin. What is pectin? 

21 

A 

Yes. It's the building block for most plant 

22 

materials. 

It's a glue that holds the structure together in 

23 

plants. 


24 

Q 

Are you familiar with the term "protopectin"? 

25 

A 

No. Protopectin? 
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2 

Q 

Right. 

3 

A 

No. Doesn't ring a bell. 

4 

Q 

Okay. 

5 

A 

Sorry. 

6 

Q 

Have you ever heard the term "free pectin"? 

7 

A 

Yes. 

8 

Q 

What's that mean? 
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A 


In many of the botanical species, pectin is 


10 

present in 

calcium form which is fairly insoluble. And free 

11 

pectin is the pectin that's not the salt of the calcium. 

12 

It' 

s more soluble and can be used as a glue. 

13 


Q 

Does the ammonia that Philip Morris used in the 

14 

manufacture 

of commercial cigarettes facilitate the release 

15 

of 

free pectin? 

16 


A 

Yes. In one of its products, yes. 

17 


Q 

I'm sorry? I didn't hear you. 

18 


A 

Yes . 

19 


Q 

Did you say in one of its products? 

20 


A 

Yes. 

21 


Q 

Which product are you referring to? 

22 


A 

Blended leaf. 

23 


Q 

And is the effect of releasing the free pectin 

24 

the 

formation of a stable complex with nicotine? 

25 


A 

Excuse me? 
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2 


Q 

Does the release — let me ask you this. Does 

3 

the 

release 

of free pectin have any relationship as to the 

4 

efficient transfer of nicotine in cigarettes? 

5 


A 

Not that I know of. 

6 


Q 

Did you ever study the efficient transfer of 

7 

nicotine in 

mainstream smoke? 

8 



MR. CLINARD: Objection to the form. 

9 


A 

I'm not sure I understand the question. 

10 




11 

BY 

MR. SHUB 

: 

12 


Q 

Does the term of nicotine transfer efficiency 

13 

mean anything to you? 

14 


A 

Yes. 

15 


Q 

And what's that mean? 

16 


A 

It's the same thing I would use when I say 

17 

menthol transfer efficiency. It's how much menthol is on 

18 

the 

tobacco 

versus how much is on the TPM pad. 

19 


Q 

And the TPM pad meaning the total particulate 

20 

matter pad? 


21 


A 

Yes, sir. 

22 


Q 

And what is a TPM pad? 


23 A It's a filter pad placed in a Cambridge holder, 

24 plastic holder, through which smoke is passed on specific 

25 smoking machine conditions specified under the FTC smoking 
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12 

13 
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- HIGHLY CONFIDENTIAL - 

conditions. Or the iso-smoking conditions. There are about 
six or eight worldwide smoking conditions that are used to 
generate TPM for measurement. That in essence is a 
measurement of the tar delivered in the cigarette and the 
nicotine delivered in the cigarette. 

Q Did you ever study, Mr. Spielberg, the 

relationship between ammonia use in manufacturing process in 
nicotine delivery? 

A Not to my knowledge or my recollection. 

Q Are you aware of that topic ever being studied 

at Philip Morris? 

A I can't say that I do really. 

Q Are you familiar with the phrase 

"ammonia-releasing chemicals"? 
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17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


A 

Q 

additives"? 
A 

exhibit. 


It doesn't ring a bell. Sorry. 

What about the phrase "ammonia-producing 

No. 

MR. SHUB: Let's introduce this as the next 


(SPIELBERG EXHIBIT NO. 3 
was marked for identification.) 
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BY MR. SHUB: 

Q Mr. Spielberg, the court reporter placed before 

you what has been marked as Spielberg Exhibit 3. It's Bates 
stamped 2026229639. I'd ask you to take a look at it. 

A Anything specific you want me to look at or 

just read it? 

Q Just read the memo, please. 

A Okay. 

Yes, sir. 

Q Mr. Spielberg, can you identify what has been 

marked as Exhibit 3? 


A It's an internal memo from me to Dr. Seligman 

in 1981 on additives of tobacco used in domestic cigarette 
production. 

Q Do you remember writing this memo? 

A I really don't. 

Q Looking at it now, does it refresh your 

recollection as to what you wrote in the memo? 

A I'm trying — I'm really trying, and I can't 

even come to a reason as to why I wrote the memo. So I'd 
have to say no. 

Q Okay. Do you see the first paragraph where you 

say that, quote. The following is an effort to answer 
several questions concerning additives used for tobacco in 
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Philip Morris's domestic cigarette production? 

A Uh-huh. 

Q Do you know who posed the questions that you 

appear to try to be answering? 

A No. And I probably read it two or three times, 

but I'm not even sure what the questions were at the time. 
But no, I don't. I don't know who posed the questions. At 
the time I think Dr. Seligman was director of research and 
development. 

Q Did you have any responsibility while you were 

at Philip Morris for determining the regulatory status of 
additives that Philip Morris used? 

A Could you read that back for me, please? I'm a 

little unclear on what the question was. 


(The record was read.) 


A Yes. 


BY MR. SHUB: 

Q And when did you have that responsibility? Did 
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23 you have it while you were manager of flavor development? 

24 A Probably, yes. 

25 Q Did you have it while you were principal 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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scientist? 


3 

A 

Yes . 






4 

Q 

What 

about 

while 

you 

were 

associate principal 

5 

scientist? 







6 

A 

Yes . 






7 

Q 

What 

about 

while 

you 

were 

senior scientist? 

8 

A 

Yes . 






9 

Q 

What 

about 

while 

you 

were 

research scientist? 

10 

A 

Yes . 







Q 


And what about while you were associate 


scientist? 

A 

Q 


Yes . 

In the second sentence you say Our list of 
additives shows three materials with limited or no 
regulatory status. Do you see that? That's the first 
sentence of the second paragraph. 

A Yes, sir. 

Q You use the term "additives" there. And I was 

wondering whether you believe sitting here today that you — 
your definition of additives was the same definition that 
you gave me today, meaning that it consisted of casings, 
humectants, aftercut flavors, cooked flavors, paper, filter, 
and adhesives. Is that your understanding of what — back 
in '81 that's what you believe additives were? 
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A Yes. 

Q When you say — you say. Our list of additives 

shows three materials. What do you mean by the word 
materials? 


A Things. 

Q Okay. Anything that's an additive you were 

using — you were using the term "material" to describe? 

A I think so. 

Q And what would be the general category of 

things? Chemical compounds? Is that a thing? 

A Yes. 


Q What else are things? As a layman I'm — I 

just want you to educate me a little bit about what things 
are. If they are not chemical compounds, what else are 
they? 

MR. CLINARD: Object to the form. 

MR. SHUB: Okay. 


BY MR. SHUB: 

Q To me it's all chemical compounds. So I want 

to know, if they were not chemical compounds, what are they? 

MR. CLINARD: Object to the form. What is 
their and they in your question? 

MR. SHUB: The things that he — he said 
Waga & Spinelli 
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2 materials are things, and I want to know what the things are 

3 other than chemical compounds. 

4 A In reality, you're right; everything is a 

5 chemical. The whole world is made up of chemicals, but I 

6 would not consider cocoa shells a chemical compound. 

7 


8 

BY MR. SHUB 

: 


9 

Q 

Okay. That's fair. 


10 

A 

I would consider the broad category of 

chemical 

11 

compounds and botanical derivatives or botanicals. 

There's 

12 

two broad categories, for example. 


13 

Q 

Okay. Okay. Botanicals would be one. 

and what 

14 

would be the other? 


15 

A 

Chemical compounds. 


16 

Q 

And you would consider cocoa shells to 

be 

17 

botanicals, 

not chemical compounds? 


18 

A 

Yes, sir. 


19 

Q 

Okay. That's helpful. What were cocoa 

. shells 

20 

being used 

for at the time you wrote this memo? 


21 

A 

A component of casing. 


22 

Q 

A flavor? 


23 

A 

Yes . 


24 


MR. SHUB: Well, how long? 


25 
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7 

2 

BY MR. SHUB 

: 


3 

Q 

You mention in the memo that urea and 


4 

triethylene 

glycol are approved indirect food additives. 

5 

What do you 

mean by indirect food additives? 


6 

A 

It's a government definition. 


7 

Q 

Were urea and triethylene glycol approved for 


8 use in inhalation by the government? 

9 A Sorry. I don't know the regulation would 

10 pertain to inhalation by the government. 

11 MR. CLINARD: Object to the form because it 

12 presupposes there were such regulations. 

13 

14 BY MR. SHUB: 

15 Q Were there regulations as far as you know that 

16 regulated the use of food additives in — I want to withdraw 

17 that question and ask a different question. 

18 You don't know why these three additives were 

19 highlighted in this memo, do you? 

20 In other words, why were you just discussing 

21 these three additives in particular? 

22 A I have to read the memo again, but I thought it 

23 says so in the memo. It identifies why those three were 

24 highlighted up on top. 

25 MR. CLINARD: Do you have another question? 

Waga & Spinelli 
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2 MR. SHUB: He's reading the memo. 

3 A I think the last paragraph says. This list 

4 shows each material's regulatory status; All the additives 

5 that were used which are not formulated products purchased 

6 from flavor suppliers are all FDA and/or FEMA GRAS with the 

7 exception of the three aforementioned items. I think that's 

8 why they are highlighted; because they are exceptions to the 
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MR. CLINARD: FEMA GRAS, F-E-M-A-G-R-A-S. 


9 

list. 

10 


11 

Acronym. 

12 


13 


14 

video tape. 

15 

It's 12:10. 

16 


17 


18 


19 


20 


21 


22 

BY MR. SHUB 

23 

Q 

24 

A 

25 

Q 


THE DEPONENT: I'm sorry. 

MR. SHUB: That's okay. We have to change the 
I think it's a good time to take a lunch break. 

I propose we take a 45-minute break. 

(Discussion off the record.) 

(Luncheon recess) 


Good afternoon, sir. 

Good afternoon. 

Let's look back on what's been marked as 
Waga & Spinelli 


HIGHLY CONFIDENTIAL 


Exhibit 4 
A 
Q 


3. 

Is it 3? You're right. It is 3, excuse me. 

And let's look at the fifth paragraph about the 
removal of urea. You say there — I believe that you say. 
Removal of urea presents a greater problem since urea 
provides an important flavor effect. What flavor effect 
were you referring to in that paragraph? 

The effect of the meliorating, the stemmy 
tics of reconstituted tobacco in which it was 
th, less peppery. 

What was in the stems that gave it that peppery 


Cellulose. Very high content of cellulose 
stems. About five times as much as lamina. 

Was urea ever removed? 

Not while I was there. 

Was that because a substitute was not found? 
I don't know. I don't remember. 

Did you ever make a determination while you 
.lip Morris to remove an ingredient in cigarette 
Oh, yes. 

And you had personal authority to make that 
In other words, the question is did, Philip 
Waga & Spinelli 


10 

A 

11 

characte: 

12 

used. Si 

13 

Q 

14 

effect? 

15 

A 

16 

bundles . 

17 

Q 

18 

A 

19 

Q 

20 

A 

21 

Q 

22 

were at 1 

23 

A 

24 

Q 

25 

decision 


7 
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2 Morris ever remove ingredients while you were there? The 

3 question is, did Mr. Spielberg make the decision to remove 

4 ingredients? 

5 A No. 

6 Q As far as you recall, do you recall instances 

7 where there were — strike that. Let me start over. 

8 Were lots of ingredients removed while you were 

9 at Philip Morris? In other words, they were used and then 

10 they no longer were used? I just want to get a sense of 

11 whether that was a rare event or something that happened 

12 fairly often. 

13 MR. CLINARD: Object to the form. 

14 A Could you ask me the question once more, 

15 please? 
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16 

17 BY MR. SHUB: 

18 Q Sure. No problem. Was it — was it a fairly 

19 regular thing to do — strike that. Let me try again. 

20 Were ingredients often removed in the 

21 manufacturing process? 

22 A Yes. 

23 

24 MR. CLINARD: Object to the form. 

25 
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2 BY MR. SHUB: 

3 Q Why were ingredients removed? 

4 MR. WEIL: Objection. Over broad. 

5 MR. CLINARD: Object to the form. 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


BY MR. SHUB: 

Q Was there a variety of reasons? 

A I think so. I'm not really 100-percent sure 

that I can remember the basis. 

Q As best you can, Mr. Spielberg, tell me the 

reasons, various reasons why ingredients would be removed. 

MR. CLINARD: Object to the form. You want him 
to tell you all of the reasons he can remember when any 
ingredient was removed? 

MR. SHUB: I do. 

MR. CLINARD: Some examples or what? 

MR. SHUB: I want him to tell me the various 
reasons why ingredients would be — were removed. As many 
reasons he remembers. Without having told me the particular 
ingredient. 

A I can only remember one instance that I can 

truly relate, and that was when an ingredient was removed 
from the approved list to the unapproved list. 
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2 

BY MR. 

SHUB: 


3 


Q 

What ingredient was that? 

4 


A 

Coumarin. 

5 

6 

7 

8 

Q 

one. 

Q 

Somehow I thought you were going to list that 

MR. WEIL: Objection. Move to strike. 

MR. CLINARD: Move to strike. 

10 

BY MR. 

SHUB: 


11 


Q 

Was that because of a safety concern? 

12 


A 

I really don't know. 

13 


Q 

Were ingredients ever removed because there was 

14 

a concern for the health impact of the usage of an 

15 

ingredient? 


16 


A 

I really don't know. 

17 

18 


Q 

It could have happened, you're saying? 

MR. CLINARD: Object to the form. 

19 

20 


A 

I don't know. 

21 

BY MR. 

SHUB: 


22 


Q 

What don't — I'm not sure I understand what 
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19 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 


you don't know. You don't know whether — what is it you 
don't know? 

MR. CLINARD: Object to the form. 
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BY MR. SHUB: 

Q My question is — 

A Can you read it back? 

Q Were ingredients ever removed because it was a 

concern for the safety from a health point of view of the 
use of the ingredient? 

A I have to say I don't know. 

Q Was that something that you would not know 

about; if an ingredient was removed for health concerns? 

A Yes. 

Q Why wouldn't you know about that? 

MR. WEIL: Objection. 

A That was the province of the research 

department as opposed to development. 


BY MR. SHUB: 

Q Were you ever involved in discussions with the 

research department concerning the health aspects of any 
ingredient used in Phillip MOrris products? 

A Not that I remember. 

Q Let's look at Page 2 of your memo. That 

paragraph. It says. The study of tobacco additives from a, 
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quote, safety potential, end quote, point of view, based on 
chemical structure, potential combustion products and in 
some cases actual pyrolysis studies started in earnest with 
the development of Merit and, quote. Super Juice, end quote. 
What did you mean when you put the safety potential in 
quotes? What did you mean by safety potential? 

A I don't remember what I meant at the time. I 


really don't. 

Q Is there any way you can look at this paragraph 

today and determine what you meant then? 

A It was a research group that was doing the 

evaluation of the products, and what their criteria were, I 
don't know. There was a reason to split development and 
research in the handling of this, so I can't tell you really 
that I can remember what it means. 


Q When you say there was a research group doing 

the evaluation of the products, what do you mean by that? 

A The combustion products, in some cases actual 

pyrolysis studies, were all done in research. 

Q Who was doing that? 

A I don't remember who was doing it. I know it 

was all under Dr. Charles' control at the time. 


Q Does safety potential mean health effects? 

MR. CLINARD: Object to the form as asked and 
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10 

11 
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1 

2 

3 

4 

5 

6 

7 

8 


answered. He's already told you he doesn't remember what he 
meant. 

MR. SHUB: You can answer. 

MR. CLINARD: It's improper to ask him what he 

means now. 

MR. SHUB: I know, but counselor, asked and 
answered is really the only appropriate objection. Anything 
more than that is a speaking objection, and I find that to 
be improper. 

A I can't tell you any more than I did a minute 

ago really. I can't remember what the context was or who 
coined that phrase. Really. 


BY MR. SHUB: 

Q Is that a phrase you used in other memos you 

wrote at Philip Morris? 

A I don't remember. I really don't. 

Q Well, what in your mind sitting here today, Mr. 

Spielberg, could be possible meanings of the phrase "safety 
potential". 

MR. CLINARD: Object to the form. 


BY MR. SHUB: 

Q What do you think you could have possibly been 
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referring to without knowing for certain, since you don't 
know? 

MR. CLINARD: Same objection. 

MR. WEIL: Are you calling for speculation at 

this point? 

MR. SHUB: I'm asking the witness to give his 
best estimation as the author of this memo what he might 
have meant by safety potential. 

MR. CLINARD: Object to the form. 

MR. WEIL: I'll just caution the witness not to 
speculate. If you have a reasonable recollection, give it, 
but if you're speculating, you're not required to. 

A That's what I would have to do is speculate. I 

really can't. 


BY MR. SHUB: 

Q Why did you put the words "safety potential" in 

quotes? 

A I have no recollection of why I did it. 

Q While you were at Philip Morris, Mr. Spielberg, 

were you concerned about writing memos that would reveal 
your concern about the health potential of the product you 
were manufacturing? 

A No. 
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Q Did you ever have concern about the health 

potential — health implications of the product you were 
manufacturing? 

A No. 

Q Did you ever think about that? 

A No. 

Q Did it occur to you that you were manufacturing 
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9 product that posed a risk to human health? 

10 A No. 

11 Q Does it occur to you now that you in your past 

12 had been involved in the manufacture of a product that poses 

13 a risk to human health? 

14 A No. 

15 Q Do you believe that cigarettes pose a risk to 

16 human health? 

17 A I believe in moderation. 

18 Q Let me ask the question again. Do you believe 

19 that cigarettes pose a risk to human health? 

20 MR. WEIL: Asking for his personal belief? 

21 MR. SHUB: I'm going to object to the — I'm 

22 not going to even answer that. That's no objection. 

23 MR. WEIL: Are you asking for an expert opinion 

24 or personal belief? 

25 MR. SHUB: No, I'm not. I'm not asking for an 
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expert. He's not an expert, so how could I be asking for an 
expert opinion? 

A Ask me once more, please. 


BY MR. SHUB: 

Q Do you believe that cigarettes pose a risk to 

human health? 

MR. WEIL: I am going to object because the 
question is vague as phrased, and it certainly can be 
construed as calling for expert opinion. This witness is 
not being proffered as an expert, and I will instruct him 
not to answer unless you can state you're asking for his 
personal opinion. 


BY MR. SHUB: 

Q I'm asking for your personal opinion as a 

Philip Morris employee of 26 years, not an expert opinion. 

A You're asking my personal opinion as a Philip 

Morris employee for 26 years whether I believe cigarettes 
are — 

Q Whether — let me rephrase it. Do you believe 

that the product that you were engaged in manufacturing for 
26 years poses a risk to human health? 

MR. WEIL: Again ask you're asking for his 
Waga & Spinelli 


- HIGHLY CONFIDENTIAL - 

personal belief? 


87 


BY MR. SHUB: 

Q Personal opinion. 

A I was trained as a scientist, and a scientist 

doesn't have beliefs. They either have a test and 
hypothesis and series of experiments that either prove or 
disprove. And as far as I'm concerned, I have not seen 
enough evidence to say that a hypothesis has been 
established. 

Q So — 

A So I don't have a belief about it, no. 

Q So it's your personal belief that there is not 

enough evidence to establish a risk to human health from 
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16 smoking; correct? 

17 A I believe that, yes. No, I don't have a 

18 belief. I haven't seen enough evidence to prove one thing 

19 or another. 

20 Q Stepping away from your role as a scientist, 

21 let's deal with your role as a human being. Pretending — 

22 not pretending, but just not answering me as a scientist but 

23 answering me as Howard Spielberg human being, do you believe 

24 smoking poses a risk to human health? 

25 MR. WEIL: Objection to the form. 
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2 MR. CLINARD: Object to the form. 

3 MR. WEIL: I think scientists are human beings. 

4 MR. SHUB: Well, he's told me that as a 

5 scientist he couldn't answer the question because there 

6 hasn't been a hypothesis proved either way. 


BY MR. SHUB: 

Q What about asking it from a nonscientific point 


10 

of view, or 

you can't answer that question? 

11 


MR. CLINARD: Object to the form. 

12 

A 

Can you run that by me once more, please? I 

13 

seem to have 

lost track of where we are. 

14 



15 

BY MR. SHUB: 


16 

Q 

Let's try it again. 

17 

A 

This is as not an employee, not as a scientist. 

18 

just as a moral human being? 

19 

Q 

That's fair. That's the question. 

20 

A 

All right. 

21 

Q 

You can answer it. 

22 

A 

Now what is the question? 

23 

Q 

Whether cigarette smoking poses a risk to human 

24 

health. 


25 


MR. CLINARD: Same objection. 
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2 

A 

I think there are probably people who shouldn't 


3 smoke and probably people who can smoke, just like there are 

4 probably people who shouldn't drink alcoholic beverages and 

5 plenty of people who can. People who shouldn't have candy 

6 and people who can. I said earlier, I think moderation is 

7 the key to everything in life. 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


BY MR. SHUB: 


Q 

A 

Q 

engaging 

A 


Are you a moderate smoker? 

Yes. 

Do you think you're placing yourself 
in moderate smoking? 

No. 


at 


risk by 


Q Is that answer based on science or — strike 

that. 


Is that answer based on science? 

MR. WEIL: You're asking him whether that was 
an expert opinion? 

MR. SHUB: No. I'm asking whether the answer 
he just gave me, that he doesn't believe he's placing 
himself at risk by moderate smoking, is founded in science 
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23 

24 

25 


or not. 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 


MR. CLINARD: Are we asking him to switch his 
roles back again? We're switching from one cap to another? 
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MR. SHUB: I'm asking whether he answered that 
question based on science. That's what I'm asking. 

MR. WEIL: I'm going to object. It's very 
hard, I think, John, to have the witness separate himself 
from what he is. I mean, the man is the accumulation of all 


of his experiences over however many years he's lived, some 
of them are scientific and some of them are just personal. 
And you're asking him to try to separate those things out, 
and I don't know if any human being can do that. 

MR. SHUB: That's fine. 


BY MR. SHUB: 

Q I'm not going to ask you to separate it any 

more. I'm going to ask you as your collective experience 
brings to bear to the answer. Does your answer that you're 
not placing yourself at risk by engaging in moderate smoking 
based on science? 



A 

No. No. 



Q 

Just a gut 

feeling? 


A 

No. 



Q 

Why do you 

think you're not placing yourself at 

risk? 

A 

Because up 

until I started traveling two weeks 

ago, I 

was 

swimming three miles every morning. 
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Q Good for you. 

A Took me two hours to do it. 

Q Still good for you. 

Let's look at this Exhibit 4 again. 
MR. CLINARD: 3. 
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BY MR. SHUB: 

Q Sorry. Exhibit 3. That second page you say. 

The study of tobacco additives from a safety potential point 
of view based on chemical structure, and then you go on to 
list some other — let me just read it. Based on chemical 
structure, potential combustion products and in some cases 
actual pyrolysis studies started in earnest with the 
development of Merit and Super Juice. What did you mean 
when you said based on chemical structure? What does that 
mean, study of tobacco additives from a safety point of view 
based on chemical structure? 

A Most organic chemicals have a stereo-structure, 

a physical structure that can be described both on computer 
and on paper. And people in research seem to understand 
what those structures mean. I don't. And they use 
structural analysis as part of their overview of materials. 

Q Are you a — did you consider yourself while 

you were at Philip Morris to be a chemist? 
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2 


A 

I was originally trained as a chemist and 

3 

subsequently 

trained as a manager. So a little of both. 

4 

yes . 



5 


Q 

Did you think that you had substantive 

6 

knowledge in 

flavor systems? 

7 


A 

I'm sorry. I'm not quite sure I understand 

8 

what 

that means. 

9 


Q 

Did you understand flavoring systems? 

10 


A 

To some extent, yes. 

11 


Q 

When you were manager of flavor development? 

12 


A 

Yes. 

13 


Q 

Was there someone at the company you thought 

14 

had 

more knowledge of flavor systems than you? 

15 


A 

Probably. Yeah, I'd probably say yes. 

16 


Q 

But nonetheless, you believed you had — would 

17 

you 

say you 

had a great deal of knowledge of flavoring 

18 

systems? 


19 


A 

Can we back up? What do you mean by systems? 

20 


Q 

Well, I'm not sure that that's not the term you 

21 

used 

before. 

You called it a flavor system. 

22 


A 

Okay. Combination of aftercut and casing and 

23 

application. 

yes. 

24 


Q 

Let's look at Exhibit 3, that paragraph again 

25 

on Page 2 . 

What did you mean by potential combustion 
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2 products in that sentence? 

3 A Based on the chemical structure, what was the 

4 hypothesis of the potential — what was the hypothesis of 

5 the combustion products of that compound. 

6 Q And then you say. In some cases actual 

7 pyrolysis studies. What did you mean by that? 

8 A Going from the theoretical potential combustion 

9 products to actually pyrolyzing the compound, and with the 

10 use of gas chromatography and mass spectroscopy trying to 

11 identify what the combustion products are. 

12 Q Why were those studies undertaken at Philip 

13 Morris? 

14 A There were a lot — not a lot. There were a 

15 few people in research making potential flavor compounds. 

16 Flavor development had the responsibility of doing this 

17 objective evaluation of those compounds. And this was a 

18 step that research took to make — just to get a little 

19 better feeling for what they were giving us to be the Guinea 

20 pigs with. Some of these were compounds not seen before. 

21 And in order to have as much information as they could, they 

22 did this study for us. 

23 Q You say — when you say this study, you mean 

24 pyrolysis studies? 

25 A Structure analysis, potential combustion and — 
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2 and in some cases pyrolysis studies, yes. 

3 Q Were pyrolysis studies done in an effort to 

4 ascertain the health implications of the combustion 

5 distillation of the ingredients in cigarettes? 

6 MR. CLINARD: Object to the form. 

7 A I believe the studies were done to determine 

8 what was the product. And the criteria used, I have no idea 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


what it was. But I mean, they did the study to determine 
what the pyrolysis products were. What they did with that 
data, they had some judgment on that. I have no idea what 
it was really. I don't know what that criteria were. 


BY MR. SHUB: 

Q You say all new flavor materials which were 

developed in-house since 1974 had been subjected to this 
type of evaluation. Are you talking about the chemical 
structure, potential combustion products and pyrolysis 
studies? 

A Yes, sir. 

Q Is that what you mean by this? 

A I think so, yes. 

Q You use the term "Super Juice" in the sentence 

above. What's Super Juice? 

A It was the flavor system for Merit. 
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Q Did you have any involvement in designing that 

flavor system? 

A Supervisory. 

Q Who designed it? 

A Christopher Coones I think was the ultimate 

author of the formula. 

Q Did you ever see the formula yourself? 

A Yes, I did. 

Q Do you know Walt Gannon? 

A Yes, I knew Walt Gannon. 

Q Was he involved in the development of the Super 

Juice flavor system? 

A I'm not sure what you mean by involved with. 

He was at Philip Morris at the time. 

Q Did he have any role in the formulation of the 

Super Juice formula? 

A No. Not that I remember. 

Q When you were manager of flavor development, 

who did you report to? 

A Leo Myer first. Leo Myer. 

Q Did you ever report to Mr. Daylor? 

A Oh, yes. Mr. Daylor hired me. 

Q When did you report to him? 

A From the time I was hired to the time I became 
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manager. 

Q Was Mr. Daylor knowledgeable about flavor 

systems? 

A Yes. 

Q Would you say you had knowledge about other 

ingredients other than flavor — other than flavorants that 
went into products that Philip Morris manufactured? In 
other words, we talked about what makes up ingredients, and 
I'm wondering whether your knowledge extends beyond what 
casings or aftercut flavors were used by Philip Morris? 

A I'm sorry. Whether my knowledge extends beyond 

that? 

Q Beyond the area of casings and aftercut 

flavors. 
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2 
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5 

6 

7 
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12 

13 

14 

15 
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17 

18 

19 
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22 

23 
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2 

3 

4 
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6 

7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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21 
22 


A I'm not really sure I understand what you're 

asking me. 

Q I'm asking you whether you knew, for an 

example, what the different humectants that were used? 

A Yes. 

Q And whether you knew what the different cooked 

flavors that were used? 

A Yes. 

Q And whether you knew what the different 

adhesives that were used? 
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A No. I saw the adhesives, but I was not 

efficient in the adhesive area. 

MR. SHUB: Let's introduce this. 

(SPIELBERG EXHIBIT NO. 4 
was marked for identification.) 
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BY MR. SHUB: 

Q Mr. Spielberg, I placed before you what the 

court reporter has marked as Spielberg Exhibit 4. It's 
Bates stamped 2025382831 through 877. I'd ask you to take a 
look at this document. 

Have you seen this document before, sir? 

A No, sir. 

Q Were you aware that a list of 599 ingredients 

was provided to the Department of Health and Human Services 
by the cigarette industry, by the tobacco industry? 

A I know a list was provided. I had no idea what 

the total number was. 

Q Were you involved at all from Philip Morris's 

end in helping to compile just such a list? 

A No, sir. 

Q Can you look through this list, please, sir, 

and identify for me by number as opposed to name each 
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ingredient that you're aware of that's in any cigarette that 
Philip Morris uses. 

MR. WEIL: Talking about today? 

MR. SHUB: While he was there. He left in 
1993; correct? 

THE DEPONENT: Uh-huh. 

MR. SHUB: As of — let's go with the year as 
of 1993. Identify by number. 

MR. WEIL: You want him to go through — 

MR. SHUB: 599 ingredients and list by number, 
and if he recognizes — I want him to read to himself each 
ingredient and identify the ones that he recognizes. 


BY MR. SHUB: 

Q If you don't recognize it, then just skip it. 

You don't have to say no to number 1. Just I want you to 
positively identify the ingredients. 

A I'm really reluctant to do it because I don't 

remember that much. I remember some key things, some big 
items, if that's what you want. 

Q Well, I want you to do the best you can because 
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19 
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18 
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22 

23 

24 
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nobody seems to be able to do it at Philip Morris, so I'm 
trying to get to the people who may have the most knowledge. 

MR. CLINARD: Just make an objection to the 
Waga & Spinelli 


99 


- HIGHLY CONFIDENTIAL - 

propriety of undertaking an exercise like this during the 
course of a deposition. It's your deposition, but it would 
strike me that this is much more appropriate for an 
interrogatory, particularly where you're asking someone 
who's been retired for four and a half years to go through a 
document he's never seen before to give whatever his best 
recollection is as to those compounds he's seen before in 
Philip Morris products. It just doesn't seem practical to 
me, but it's your deposition. 


BY MR. SHUB: 

Q Would that be a burdensome exercise for you to 

do, Mr. Spielberg? 

A I think so. 

Q Why? 

A Some of the names may be familiar and — some 

things may be in a different name that I remember or I just 
don't remember. 

I'd be happy to do it for you, but I can't tell 
you it's going to have any degree of accuracy because it's 
been a while. 

Can I borrow a pen? You want me to mark it on 

here? 

Q No, I want you to just blurt out the name. 
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A I just have to go down the list and tell you 

whether I remember or don't. All right. Number 1 I don't 
remember. Number 2 I remember. Number 3 I remember — I'm 
sorry. 

Q All I want you to do — I don't want you to 

tell me if you don't remember it. All I want you to do is 
tell me the ones you do remember. 

MR. CLINARD: So that the witness understands, 
you want him to identify the numbers only, not the names — 

MR. SHUB: Right. Exactly. 

MR. CLINARD: — of those ingredients that he 
recognizes as having been at any time in any Philip Morris 
product? 

MR. SHUB: Right. 

MR. CLINARD: For domestic use as opposed to 
international? 


A 

years not 


MR. SHUB: That's fair. For domestic use. 
I have to tell you, I did my best over the 
to remember the formula. I really did. 


BY MR. SHUB: 

Q I'm not asking for formulas, I'm asking for 

ingredients. 

A Well, that's part of it. If you know the 
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2 ingredients, you can get the formula in your head. And I 

3 tried my best not to remember that. 

4 Q Why? 

5 A I didn't want it in my head. I didn't want 

6 it — I didn't want to have it. I'd love to have this 

7 document though. 


8 


Q 

Well, you will. 

9 


A 

2, 4, 6, 20. No, 22, not 20. 22 and 23. 

10 



MR. CLINARD: Before we go on, Mr. Spielberg, 

11 

was 20 

in or 

out? 

12 



MR. SHUB: It was out. 

13 



MR. CLINARD: I'm not sure your testimony is 

14 

clear. 



15 



THE DEPONENT: It was out. 

16 



MR. SHUB: Out. 

17 


A 

Let me ask once more — all right. 27, 31, 32 

18 

33, 34, 

35, 

36, 37, 39. 

19 




20 

BY MR. 

SHUB: 


21 


Q 

Let me just stop you there for one moment and 

22 

ask you this 

question. Were the ingredients that so far 

23 

you've 

identified all been in your mind flavors, or have 

24 

they been — 

just stop there. Have they all been flavors? 

25 


A 

No. 
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2 Q They have been — if they weren't flavors, what 

3 would have they been? 

4 A Well, they have been flavors, and they have 

5 also been production aids. 

6 Q A production aid is a term that you've just now 

7 introduced. I don't think we've used that term before. 

8 Under what category is a production aid? Is it a casing, a 

9 humectant, an aftercut flavor, a cooked flavor, paper, 

10 adhesive or filter? 

11 A None of the above. 

12 Q What's a production aid? Is that considered an 

13 ingredient in your mind? 

14 A Yes. Or additive. I'm confused now. 

15 Q Ingredient or additive or both? 

16 A Call it additive. 


17 



44 

, 45, 

46, 

47, 

48, 50 

, 53, 

LO 

LO 

LO 

L£> 

LO 

62, 63 

18 

64, 

65, 67 

LO 

r- 

77, 

\—1 
00 

90, 

91, 92, 

94, 

LO 

Oh 

97, 

100, 

101, 

19 

104, 

107, 

109, 

110, 

111, 

112 

, 113, 

114, 

121, 

127 

, 12 

9, 134, 

20 

137, 

143, 

145, 

157, 

172, 

173 

, 195, 

196, 

208, 

209 

. 



21 MR. CLINARD: While we're pausing for a moment, 

22 I notice, Mr. Shub, that you are marking your copy of 

23 Exhibit 4 with items which he has identified. Before we 

24 proceed, I'd ask you to proceed to treat your marked copy of 

25 Exhibit 4 as highly confidential along with the transcript 
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2 of the deposition. 

3 MR. SHUB: Fair enough. It's not exactly 

4 accurate since I didn't start doing it until Number 23. 

5 MR. CLINARD: I noticed that you missed a few, 

6 but nevertheless — 

7 MR. SHUB: In fact, I'd like to go back and get 

8 the first 20. 
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9 MR. CLINARD: By marking this list, you're 

10 circumventing the entire apparatus for maintaining the 

11 confidentiality of the individual company's ingredients in 

12 the combined industry list, so I think it should be handled 

13 accordingly. 

14 MR. SHUB: I certainly agree. 

15 

16 BY MR. SHUB: 

17 Q Sorry to interrupt you. We were last at 209. 

18 A I'm not sure anymore whether I'm identifying 

19 things clearly or just identifying things that I know. And 

20 I'm getting very confused now. 

21 Q I'm asking you to do your best, and I'm asking 

22 you to finish the exercise if that's the way you can do it. 

23 And this isn't a test, so — 

24 A Well, I'm afraid it's going to be taken as if 

25 it's really gospel, and that's got me very worried now. 
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2 MR. CLINARD: Focus, Mr. Shub, on what the 

3 witness just said because I think it's important as to the 

4 meaningfulness of this testimony or the potential misleading 

5 nature of this testimony. I think he just said that at Item 

6 209 he is now no longer sure he is differentiating between 

7 substances that he recognizes and substances that have been 

8 at some point in some Philip Morris domestic products. And 

9 if, in fact, he is unable to make this differentiation, then 

10 this is not a meaningful exercise, and it certainly is not 

11 what you set out to achieve. And it shouldn't be 

12 represented as such. 

13 MR. SHUB: I'm not sure whether that's an 

14 objection or something you're going to tell the jury when 

15 you discuss this, but let's continue the exercise. 

16 MR. CLINARD: Let's make it clear from the 

17 witness's testimony what the exercise is that we are 

18 undertaking. Are we undertaking a listing of the items he 

19 recognizes as substances that he has some familiarity with, 

20 or are we identifying those things that he recalls having 

21 been in Philip Morris product domestically at some point in 

22 time? Because those two things are very different. 

23 MR. SHUB: I agree, and I think the latter was 

24 my question. And I hope that's what the witness has been 

25 responding to. 
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2 MR. CLINARD: Well, but let's not browbeat the 

3 witness into continuing with the exercise which he said he 

4 no longer knows what he's doing. 

5 

6 BY MR. SHUB: 

7 Q Is that what you said? 

8 A I'm afraid that's where I am, Mr. Shub. It's 

9 overwhelming, the 599 compounds and materials, and I no 

10 longer have any real feeling for what was formulation, what 

11 was experimental, what was laboratory on the shelf, what was 

12 personal evaluation. It's running through my head. I can't 

13 help you. 

14 If you'd like to ask me something specific 

15 about some of these, then I'll try and answer questions. 
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16 Q But — I would, but I'd like to shortcut. What 

17 I'd like to ask you is 599 questions, the first one would be 

18 is Ingredient Number 1 a product, an ingredient you remember 

19 as being in Philip Morris products. I didn't do that 

20 because I thought my mechanism was a little bit faster. But 

21 if we want to go that route, I can go that route too, and I 

22 can ask each one. I thought it was easier if I didn't and 

23 let you at your pace decide the question. I was asking you 

24 in a sense 599 questions, but I was shortcutting the 

25 practice. 
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2 MR. WEIL: While everyone is making a 

3 statement, let me make one of my own. I — with no 

4 disrespect to you, Mr. Shub, at all. I second what Mr. 

5 Clinard said earlier about this being an inappropriate topic 

6 for deposition examination. The witness said he's not seen 

7 this document before. There are 599 items on it. He hasn't 

8 been working at Philip Morris since 1993, and I do think it 

9 is not a very appropriate way to go about examining on this 

10 document by having a witness who hasn't seen it before go 

11 through 600 items. 

12 But be that as it may, I want to just also 

13 state that the Frosina case as I understand it is a case 


14 about nicotine and addiction and whether there were 

15 misrepresentations made about the alleged addictive quality 

16 of nicotine and what Philip Morris did or did not do to 

17 control the nicotine level of cigarettes. And it's a very 

18 focused and narrow case. And I'm also wondering to myself 

19 what this document has to do with the Frosina case because 


20 it doesn't appear on its face to relate to anything that is 

21 at issue in the Frosina case. 


22 And all I'm going to say at the conclusion is 

23 that you may use whatever remaining time we have the way you 

24 want, but this witness as you've been told ahead of time 

25 must leave by approximately 4:30. And if that's the way you 
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2 want to spend your time, fine, but the witness is leaving at 

3 4:30. 

4 

5 BY MR. SHUB: 

6 Q Mr. Spielberg, are you testifying that you are 

7 unable to answer the question that I asked you, and that is, 

8 to identify the ingredients that are on this list that have 

9 appeared in Philip Morris products domestically while you 

10 were at Philip Morris? 

11 A Yes. 

12 Q Let me then ask you some other questions about 

13 the document. Does this document include cooked flavors 

14 that Philip Morris produced while you were there? 

15 A I don't know. 

16 Q Well, I'd like you to look through the document 

17 and answer that question. And that I'm not — that question 

18 is going to be answered. 

19 MR. CLINARD: Well, but, Mr. Shub, I'm not sure 
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20 that's a fair question. This is an ingredient list by what 

21 appears to be chemical compounds. They are not necessarily 

22 synonymous. 

23 MR. SHUB: Then he can answer no. He can 

24 answer no. I asked him a question. The question is. Do 

25 cooked flavors appear on this list. There's nothing 
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2 inappropriate about it. And Mr. Clinard, you have 

3 interjected yourself quite a bit today, and I've been pretty 

4 lenient about your interposing on my examination, but I'm 

5 going to start to ask you to refrain from your narrations 

6 about my deposition. You have your time with the witness 

7 anytime you want, including here today, so let me conduct 

8 mine. I appreciate some of your guidance, but on the other 

9 hand, I don't appreciate all of it. 

10 MR. CLINARD: Well, I object to your 

11 characterization. I think my most recent and my other 

12 objections have been entirely warranted and have been 

13 intended to try to be productive to move a deposition along. 

14 MR. SHUB: Okay. I appreciate that. We are 

15 entitled to disagree. 

16 MR. CLINARD: But your questions need to be 

17 fair questions that make sense, and I represent to you, 

18 given the nature of your question and the nature of this 

19 list, that question does not make sense. 

20 MR. SHUB: Okay. And for the record, Mr. 

21 Clinard, I don't see anywhere on this heading that would 

22 indicate that these are represented to be chemical compounds 

23 added to tobacco. It says here ingredients, and to me based 

24 on the discussion I've had with the witness this morning, 

25 ingredients would include casings and flavorings and 
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2 humectants and cooked flavors as he so testified earlier 

3 this morning. So I'm wondering whether he sees any of the 

4 cooked flavors on here. And that's a fair question. 

5 MR. CLINARD: That's the problem with your 

6 question. I mean, are you asking him is Item 1 through 599 

7 the cooked flavor. Is that the question you're asking? 

8 MR. SHUB: No, I'm asking what number, if any, 

9 he can identify as being a cooked flavor. 

10 MR. CLINARD: As itself being a cooked flavor? 

11 MR. SHUB: Right. 

12 MR. CLINARD: All right. 

13 A To the best of my knowledge, I do not see it. 

14 

15 BY MR. SHUB: 

16 Q You don't see it. Are flavorings bought — 

17 purchased from flavoring houses listed on this list in any 

18 way? 

19 A I'm sorry. Are flavors purchased from flavor 

20 houses on this list — listed on this list in any way? 

21 Q Right. 

22 A Yes. By components, not by — not by flavor 

23 number from supplier, but by the ingredients of those 

24 flavors. 

25 Q And that's what I'm asking. Not by component, 
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but ingredient? 

A By ingredient. 

Q Let's look at Number 552 for an example. 

A Yes. 

Q That ingredient is called tobacco extracts; 

correct? 

A Yes. 

Q That was purchased from flavoring houses; 

correct? 

A Possibly. 

Q Do you recall purchasing tobacco extract from 

flavoring houses? 

A Off and on we used tobacco extracts, but it 

doesn't mean that I recognize this as a tobacco extract that 
was purchased by Philip Morris. 

Q And the tobacco extracts that you purchased 

from flavor houses, did they contain nicotine? 

A As I said, I don't know if we are purchasing — 

whether they contain nicotine. I don't know. 

Q Well, let's put this aside. Let's close this 

up for a minute, and let's ask you this question. Any 
tobacco extract that you purchased, you being Philip Morris, 
from a flavor house contain nicotine? 

A To the best of my recollection, when I retired 
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from Philip Morris, Philip Morris was not purchasing any 
tobacco extract containing nicotine. 

Q That's good, but I'm not sure that's the 

question. So let me rephrase it. During the time that you 
were at Philip Morris, and that started in 1967; right? Is 
that when you started? 

A Yes, sir. 

Q And you left in about 1993; correct? 

A Yes. 

Q During any period during that time frame, did 

Philip Morris purchase tobacco extract from flavor houses 
that contain nicotine? 

A They could have. I can't tell you for sure. 

Q You're not sure whether they did? 

A No. 

Q Why do you think they could have? Did tobacco 

extracts contain nicotine? 

A Not necessarily. Nicotine can be removed. 

Q But did they buy tobacco, they being Philip 

Morris, buy tobacco extract from flavor houses in which 
nicotine was an ingredient of the extract? 

MR. WEIL: Objection. Asked and answered. 

A I don't think they did. 
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BY MR. SHUB: 

Q Are you familiar with SDA-4? 

A Yes. 

Q And what is SDA-4? 
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of flavors 
Q 
A 
Q 
A 

denaturant. 
Q 

in tobacco; 
A 


It's the alcohol that's used in the application 
for tobacco. 

Denatured alcohol; correct? 

Yes, sir. 

Does SDA-4 contain nicotine? 

I believe it does. I believe that's a 
Nicotine sulfate. 

And that's not nicotine that naturally occurs 
correct? 

I'm sorry? 


Q The SDA-4 is not the nicotine that would 

naturally occur in tobacco; correct? 


A No. 

MR. CLINARD: Before we go on, did you 
transcribe the word denaturant? 


BY MR. SHUB: 

Q Were cooked flavors made — were cooked flavors 

manufactured on Philip Morris premises? 

A Yes, sir. 
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Q Were you — strike that. 

What department was responsible for the 
manufacture of cooked flavors? Was that the flavor 
department? 

A It was part of manufacturing. 

Q And what was the flavoring department's role in 

that process? 

A In the process of manufacturing the product? 

Q In manufacturing the cooked flavor. 

A It was flavored — let me see if I can rephrase 

that for you — restate it. 

Q Sure. 

A What was flavor development's role in 

manufacturing of cooked flavor? 

Q Right. Better than I could have done it. 

A Okay. None. 

Q Okay. Could you tell me, sir, looking — 

A I don't want to be misleading. During the 

initial production start-up, flavor and development was 
responsible for doing the quality control evaluation of the 
product until the manufacturing facility had its equipment 
up and running. But once they were in running, we had 
nothing to do with it. 

Q Could you tell me the ingredients on this list, 
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sir, that contain any form of ammonia? And I guess maybe 
the best place to start is on Page 2 between numbers 20 and 
24. That might be the only place where there's ammonia 
contained within the ingredient, but I just want to ask you 
that question. 

A And the question was? 

Q Which of these ingredients contain any type of 

ammonia? 

A 20, 21, 22, 23, 24. 

Q And you told me that as far as you recall, 23 

was used by Philip Morris; correct? 
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13 


A 

Yes, sir. 



14 


Q 

Are there any other ingredients 

on this 

list 

15 

that 

you 

believe contain ammonia? 



16 


A 

I may have seen ammonia — 



17 


Q 

Can you say that again? 



18 


A 

I remember seeing ammoniated glycyrrhizin on 

19 

here 

some 

place. 



20 



Might be under G, I don't know. 



21 



243. 



22 


Q 

Now is that used as a flavorant. 

243? 


23 


A 

Yes. 



24 


Q 

Is it a casing or aftercut? 



25 


A 

It can be used as either. It's 

used as 

a 
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flavorant more in the chewing gum industry than it is in the 
tobacco industry. 

Q But — 


A 

Q 

a — what 
A 
Q 
A 
Q 

rate? 


It is a flavorant. 

What about 23; is that used as a flavorant or 
is that used for? 

As a flavorant and a production aid. 

Does ammonia facilitate the release of pectin? 
Yes. 

Does ammonia improve the nicotine transfer 


A I have no idea what that means. 

Q Are you familiar with protopectin? 

A No, sir. I'm not sure I am. 

Q Do you know whether diammonium phosphate breaks 

down pectin? 

A Combination of ammonium hydroxide and 

diammonium phosphate release the pectin from the bound state 
to the free state, yes. 

Q It releases free pectin; correct? 

A Yes, sir. 

Q Did you ever study — strike that. Are you 

familiar with the term "protonated nicotine"? 

A Yes. 
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Are you familiar with the term "unprotonated 


A Yes. 

Q And protonated nicotine is referred to as free 

nicotine or bound nicotine? 

A I'm sorry? What is? 

MR. CLINARD: Is that a — 


BY MR. SHUB: 

Q I'm sorry. Let me rephrase it. What is your 

understanding of the term "free nicotine"? 

A Unprotonated. 

Q What does that mean if nicotine is 

nonprotonated? 

A It's missing hydrogen. 

Q Does that have any effect on the, quote, 

impact, end quote, that a smoker experiences when he smokes 
a cigarette? 
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A I don't know. 

Q I'm sorry? 

A I don't know. 

Q Did you ever study the relationship between 

unprotonated nicotine delivery and impact? 

A No. 
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Q You did study impact; right? That's part of 

the flavoring; the impact of a cigarette? 

A I'm sorry. The question once more. 

Q Is impact — strike that. 

Are you familiar with the phrase "impact" as it 
relates to smoking cigarettes? 

A Yes. 

Q What does that mean to you? 

A My definition? The feeling in the throat and 

top of the lung. 

Q Does flavoring have anything to do with that 

feeling? 

A Very little. 

Q What do you think has — what do you think 

contributes to the feeling in the throat and the top of the 
lung? 

A My personal feeling? 

Q Well, I'd like you to try to certainly give me 

your personal because I don't want you to give me anyone 
else's view, but based on your two decades of work in 
flavoring at Philip Morris. 

MR. WEIL: Objection. Lack of foundation. I 
don't think you've established yet whether he's studied that 
issue. 
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MR. SHUB: Studied what issue? 

MR. WEIL: What contributes to impact. 


BY MR. SHUB: 

Q Did you study what contributes to impact? 

A No, not really. 

Q Was that an issue studied at Philip Morris? 

A I don't remember it being an issue studied at 

Philip Morris. 

Q Does nicotine contribute to impact? 

A I think so. 

Q Does whether nicotine is protonated or 

unprotonated affect the impact — 

A I have no idea. 

Q — affect whether nicotine — affects how 

nicotine plays a role in impact? 

MR. CLINARD: Would you rephrase that, please. 

MR. SHUB: Torturous question. You didn't 
understand it? There was about four or five in there, I 
thought you'd get them all. Let me try it again. 


BY MR. SHUB: 

Q Do you know whether impact is affected by 

whether nicotine is protonated or unprotonated? 
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A 


No. 


Q Looking at this list of 599, what ingredients 

in this list contain nicotine? 

I think we identified — well, let me not 
editorialize. Which ones contain nicotine? 

A I have no idea. My best guess would be that 

none of them contain nicotine. 

Q Could you find on this list SDA-4? 

A 183. 


Q Thank you. 

Do you — strike that. 

Were any of these ingredients that you 
identified as being in Philip Morris products subjected to 
inhalation testing? 

A I have no idea. I don't know. 

Q Do you know whether any tests were performed on 

these products that you've identified as being in Philip 
Morris products — let me just ask you this. Do you know 
whether any tests were performed on any of these products of 
any kind? 

MR. WEIL: Objection. Lack of foundation. 

A If there were ingredients for flavors that we 

were developing, we did subjective tests. 
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BY MR. SHUB: 

Q What kind of tests would those be? 

A Smoking. 

Q Did you do any inhalation tests? 

A I don't know. 

Q Did you do — did you do any tests that you're 

aware of that were designed to analyze the effect that these 
ingredients have on human health? 

A Not that I'm aware of. 

MR. WEIL: You're asking about his department 
as opposed to other departments at Philip Morris; is that 
correct? 

MR. CLINARD: All of those questions had the 
word "you" in them, and I think that's probably the way the 
witness understood them. 


BY MR. SHUB: 

Q You being any tests you're aware of at Philip 

Morris not limited to the flavor department. 

MR. CLINARD: You need to rephrase the whole 

question. 


BY MR. SHUB: 

Q Okay. Let's do it. Are you aware of any tests 
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of Philip Morris that were designed to analyze the effect 
that these ingredients have on human health? 

MR. WEIL: Objection. Lack of foundation. 
Speculative to the extent the question goes beyond his own 
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department. 

A 

BY MR. SHUB: 

Q You aren't aware of any tests? 

A No, I'm not. I don't remember anything like 

that. 

Q Did you ever think it would be — while you 

were at Philip Morris, did you ever think it would be a good 
idea to conduct tests on these ingredients to determine 
their impact on human health. 

MR. WEIL: Objection. 

MR. CLINARD: Object to the form. It goes 
outside his departmental expertise. 

MR. SHUB: All you had to say was object to the 
form. You didn't have to editorialize the objection, and I 
don't think it's necessary. 

A No. 
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BY MR. SHUB: 

Q What's project WS? 

A I believe that was for the new leaf cigarettes. 

WS was a Wilkinson-Sword(phonetic) compound of menthol 
release. 

Q WS-14; is that the full name? 

A That is correct. 

Q And you were responsible for — strike that. 

What was your role in project WS? 

A I had some responsibility. I'm not quite sure 

whether I was manager at the time or project leader, but I 
was involved in the project. 

Q What is WS-14? 

A I can't remember the exact structure, but it 

was a synthetic compound produced by Wilkinson-Sword in the 
UK which during pyrolysis released menthol. 

Q Was that ever used in a commercial product by 

Philip Morris? 

A Yes. 

Q Was that ever tested for inhalation tests? 

A I don't know. 

I hate to sound stupid — 

Q You don't sound stupid. 

A — but there was a distinction especially in 
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flavors between research and development. Research did what 
they had to do, and I did what I had to do. And I didn't do 
inhalation studies. 

Q And development never concerned itself with 

whether there were tests for inhalation purposes or any 
other type of test designed to measure the impact on human 
health; correct? 

MR. CLINARD: Object to the form. Concerned 

itself. 


BY MR. SHUB: 
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Q You certainly never concerned yourself, did 

you? 

MR. CLINARD: Same objection. 

A Could you rephrase the question, please? 


BY MR. SHUB: 

Q Sure. Did you as manager of flavor development 

ever ascertain whether tests such as inhalation tests or any 
other test designed to analyze an ingredient impact on human 
health, let me finish, were conducted by Philip Morris? 

A If I understand your question, you're asking me 

whether as manager of flavor development I was concerned 
that testing was done from a health viewpoint on additives 
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for cigarettes? 

Q I'll take that question. That's not exactly my 

question, but let's answer that question. That's fine. 

A The best I can answer is that when I got 

approval to purchase the product on a new compound, which WS 
was, and had to go through research, when Tom Osdeene who — 
I think it was Tom Osdeene — was director of research at 
the time said you could purchase, I assumed that I could 
purchase. And whatever he did, he did, and I didn't ask 
what those things were. 

Q And you don't know what he did; correct? 

A That's correct. 


(Recess) 

(Mr. Weil departed.) 

(SPIELBERG EXHIBIT NO. 5 
was marked for identification.) 


BY MR. SHUB: 

Q Mr. Spielberg, I've had the court reporter 

place before you what's been marked as Spielberg Exhibit 5 
bearing the Bates stamp number 2021178773 through 815 and 
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ask you to take a look at that. 

I'd like you actually to focus on the summary 
to begin with. Just read that first. 

First of all, can you identify what Spielberg 

Exhibit 5 is. 

A Special report issued by Dr. Lin on the 

literature review of low tar/high flavor. 

Q Your signature appears on the Approved By line? 

A Uh-huh. 

Q What does approved by mean? 

A Well, I was the manager and had read the 

document after it had been reviewed by the supervisory staff 
of Hale, Raymond and Kroustalis and approved it for printing 
and distribution within R&D. 

Q Did you read the documents before you approved 

them? 

A I probably did. 

Q After reading the summary on Page 1 of this 
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20 document, is there anything in that summary that you 

21 disagreed with at the time you read it? 

22 MR. CLINARD: Object to the form. Vague as to 

23 disagreed with. Particularly given the nature of the 

24 document. 

25 MR. SHUB: What's the nature of this document? 
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MR. CLINARD: Why don't you ask the witness? 
MR. SHUB: Well, why given the nature of this 


one. 


MR. CLINARD: He already testified, 
not have picked up on it, but he did. 

A That is a literature review. 


You may 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


BY MR. SHUB: 

Q Right, but the summary is not — 

A The summary is the summary — 

Q Of the literature? 

A — of the literature, yes. And it's not meant 

to — 

Q It's not meant to what? 

A Reflect position. I mean. Dr. Lin was writing 

a review of the summary as best he could glean, and if 
there's something in here that's worth pursuing, maybe 
somebody would pursue it. 

Q Do you agree with the statement that among the 

thousands of compounds identified in cigarette smoke, the 
single most abundant and most important — let me reread it. 
Among the thousands of compounds identified in cigarette 
smoke, the single most abundant and important compound is 
nicotine? 
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A Yes and no. 

Q Why do you agree with it? 

A It's not the most abundant in the smoke. C02 

is probably the most abundant. 

Q But you would agree it's the most important? 

A That's probably the third most abundant and 

probably the most important. 

Q Why do you think it's probably the most 

important? 

A Because I believe nicotine has a very 

pronounced subjective effect. 

Q And you believe that based on your work that 

you did at Philip Morris? 

A Yes. 

Q What is that pronounced subjective effect that 

you just referred to? 

A Mouth fullness, throat and lung impact. 

Basically feeling factors. 

Q Were you at the company when the company 

manufactured the Next cigarette? 

A Yes, I did. 

Q And that was a — practically a 100-percent 

nicotine-free cigarette? 

A Yes, sir. 
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Q Were you ever asked your opinion about 

developing such a cigarette? 

A Yes, sir. 

Q What was your opinion? 

A I'm sorry. Was I asked an opinion of whether 

we should develop? 

Q Right. 

A No, I was not. No. 

Q Did you work on developing it? 

A Yes, sir. 

Q Did you have concerns at the time of 

development that it may not be acceptable to consumers? 

A I'm sorry. Can you pin that down a little bit 

better for me? 

Q Okay. Sure. Being that you believed nicotine 

is probably the most important compound in cigarettes and 
being that the Next cigarette had virtually no nicotine, 
were you concerned that the next cigarette would not be 
subjectively acceptable to consumers? 

A Yes. 


(Mr. Weil returned.) 
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BY MR. SHUB: 

Q And were you concerned it would not be 

acceptable to consumers because it was lacking nicotine? 

A Yes. 

Q Did you work on any flavor development for 

Next? 

A Yes. 

Q Was there — did you try to compensate for the 

lack of nicotine in some way? 

A Yes. 

Q And how? 

A We spent two years evaluating flavor materials 

to try and compensate for the lack of nicotine. 

Q What was it that you were trying to compensate 

for that nicotine possessed that would be missing in Next? 

A Mouth fullness and the impact. 

Q How did you go about trying to compensate for 

those attributes of nicotine? 

A We looked for botanical extracts that would 

provide feeling factors similar, if possible, to nicotine. 

Q And do you believe you were successful in 

finding those? 

A No. 

Q Do you consider Next to be a failure? 
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Q 

your view? 
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Yes . 

Was it a failure of the flavor department in 
Yes. I consider it my albatross. 
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6 

Q 

Were you confident going into the Next project 

7 

that you were going to be able to compensate for the lack of 

8 

nicotine? 


9 

A 

No. 

10 

Q 

Did you express that to Dr. Osdeene? 

11 

A 

No. 

12 

Q 

Did you express that to anybody? 

13 

A 

Oh, yes. 

14 

Q 

Who in management? 

15 

A 

Probably Frank Reznick. 

16 

Q 

What was his response? 

17 

A 

I love the man. Frank had an unbridled 

18 

confidence 

in Howard Spielberg. He said. Don't worry. 

19 

you'11 find 

the way. 

20 

Q 

Were you the guy, Mr. Spielberg, that was 

21 

basically in charge of coming up with the flavor development 

22 

for Next? 


23 

A 

Yes. My group was. 

24 

Q 

Which you were group leader at that time? 

25 

A 

Yes. 
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Q What in your mind was missing with Next? 

A The feeling factors. 

Q Like? 

A Mouth feel, throat impact. 

Q And that's because of a lack of nicotine? 

A Yes, sir. 

Q Were you aware that Philip Morris was trying to 

produce a nicotine analog? 

A I don't think I was. I really don't. 

Q Were you ever involved in any discussions about 

the reinforcing properties of nicotine at Philip Morris? 

A I get no light bulb with that statement. I'm 

not sure what you mean by reinforcing. 

Q You attended Richmond meetings, didn't you? 

A Yes. Yes. 

Q You attended Richmond meetings where Dr. 

DeNoble would make presentations? 

A I don't ever remember hearing Dr. DeNoble make 

a presentation. 

Q Did you know that Dr. DeNoble had a lab of rats 

at the behavioral center? 


A No. 

Q Were you with the company when Dr. DeNoble's 

lab was closed? 

Waga & Spinelli 


132 
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2 A When was his lab closed? I'm sorry. If it was 

3 there while I was at Philip Morris, then I was there. I 

4 don't mean to be flippant. I — 

5 Q You're not being flippant. 

6 A I spent my life in development, and when 

7 research was doing something for me, I was aware of it. 

8 What they were doing 90 percent of the time, I really 

9 couldn't care. 

10 Q Did you ever engage in a discussion with anyone 

11 at Philip Morris as to whether nicotine was a reinforcing 

12 agent? 
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A 

reinforcing 

Q 

ever discuss 
A 
Q 

Morris? 

A 

Q 

A 

Q 

habituating? 

A 


No, sir. I'm not sure what you mean by 
agent. 

What about whether it was addicting; did you 
whether nicotine was an addicting substance? 
No. 

Did that discussion ever come up at Philip 

I don't know. 

In your presence? 

Not that I can remember. 

Did it ever come up as to whether nicotine was 

I don't remember. 
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Q It may have, but you don't remember? 

A It may have, but I don't remember. 

Q Did you ever engage in any kind of study 

regarding smoke pH and how that affects sensory 
characteristics of the smoke? 

MR. CLINARD: I'm sorry. Can you read that 
question back? 
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(The record was read.) 


A Not that I remember. 


BY MR. SHUB: 

Q Do you have an understanding of the phrase 

"smoke nicotine"? 

A My understanding is that nicotine in smoke, 

yes. 

Q Did you ever attempt to use flavorants to raise 

the smoke nicotine levels? 

A No. 

Q Did you ever use flavorants at all in relation 

to how nicotine would be delivered to a smoker? 

A I'm not sure how to do that. No. 

Q Did you ever use flavors to try to increase the 
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smoke pH of the — strike that. 

Did you ever try to increase the smoke pH 
through flavors? 

A No. 


Q What about through any ingredients? Whether it 

be flavors, casings or aftercut flavors or anything that we 
discussed that would constitute an ingredient? 

A No. 


Q No? 

A No. I'm sorry. 

Q Did you ever attempt to use ingredients to 

increase the unprotonated nicotine delivered to a smoker? 
A No. 

Q Was that ever researched at Philip Morris? 

MR. WEIL: Objection. 


BY MR. SHUB: 

Q How to deliver unprotonated — the most 
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efficient means of delivering unprotonated nicotine to a 
smoker? 

MR. WEIL: Objection. Lack of foundation. 

BY MR. SHUB: 

Q I'm sorry? I didn't hear your answer. Counsel 
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interrupted. 

A I don't know. 

Q You don't know because it wasn't done in the 

flavor area, or because it might have been done, but you're 
just not aware of it? 

MR. CLINARD: There could be other 
possibilities or both. 

A Could you read that back for me, please? 

(The record was read.) 

A I think yes to both of those. It was not done 

in the flavor area, and if it was done elsewhere, I really 
don't know. 

BY MR. SHUB: 

Q Let's look on Page 7 of this report. 

Specifically the third paragraph. 

Did you have a chance to read that? 

A I'm not finished with it. 

Q Okay. 

A Okay. 

Q Is there anything that that — is that a fair 

statement of the role of flavorants? 
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A I have to read it again. 

Q Okay. 

A Thank you. 

It could be, yes. 

Q Well, is it? 

MR. CLINARD: Mr. Shub, I have to object to you 
bearing down on the witness like that. He's already 
testified that this is a literature review — 

MR. SHUB: And I'm asking whether he agrees 
with that statement. 

MR. CLINARD: — and you're trying to transpose 
it into a statement of Philip Morris related information. 

MR. SHUB: Well, it is, but we can argue about 

that later. 


BY MR. SHUB: 

Q Is that a fair statement? 

A I agree with some of it and don't necessarily 

agree with all of it. 

Q Okay. What — in particular what don't you 

agree with in that paragraph? 

A I don't necessarily think the sugars make up 

for deficiency in burley. 

Q Okay. What else don't you agree with? 
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- HIGHLY CONFIDENTIAL - 

A The aftercut can also provide a function as 

well as a signature. It can do more. It can deliver 
specific flavors that are pronounced such as menthol which 
is applied in the aftercut and gives a distinct 
characteristic to the product. Otherwise it's a reasonable 
statement. 

Q Good. Do you agree with the next sentence in 

the first sentence of the next paragraph. The main objective 
of adding flavors to tobacco is to supplement or enrich the 
tobacco characteristics of cigarette smoke? 

A I don't really have a problem with that 

statement. I think there are other things it's used for as 
well. 

Q What would — what are the other things that 

it's used for? 

A As I previously mentioned, for example in 

menthol, you're delivering specific flavor direction now 
which goes a little beyond that statement. 

Q Let's look at Page 16. Please read the first 

paragraph. 

A Okay. 

Q Did you while you were at Philip Morris hold 

the view that smokers smoked because of the nicotine in 
cigarettes? 
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A No. 

Q What was your reason — did you have a view as 

to why people smoked cigarettes? 

MR. CLINARD: This is his personal belief 

again? 

MR. SHUB: Yes. 

A I think cigarettes are multistimulatory. You 

find very few blind people smoking because they like to 
see — the smoker likes to see the plume of smoke. Most of 
us smokers are probably orally fixated, so we like to have 
something in our mouth. And I think there's more to it than 
just lighting something. I mean, it's the tactile sense of 
holding something. It's the tactile sense — it's the 
visual sense of looking at it. I think it's a multifold 
enjoyment that the smoker usually goes for. 


BY MR. SHUB: 

Q Do you think cigarettes cause any kind of 

chemical dependence? 

A I don't know. 

MR. CLINARD: Again personal belief? 


BY MR. SHUB: 

Q Was that subject ever discussed at Philip 

Waga & Spinelli 


- HIGHLY CONFIDENTIAL - 
Morris as far as you know? 

A Not that I know of. 

Q Let's look at Page 35. Do you agree with 

Conclusion 1 on Page 35? 
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MR. WEIL: Again now you're sounding to me like 
you're getting into expert testimony. You're asking for his 
opinions on conclusions reached by others? 

A Summary of the literature. 

BY MR. SHUB: 

Q Now I'm asking you whether you agree with that. 

I could ask the question, but it's easier to have you read 
it. 

A You're right. You're right. Please. 

MR. WEIL: Well, I object. I believe this is 
improper questioning. I think it's calling for an expert 
opinion. 


BY MR. SHUB: 

Q Is there anything you disagree with in Number 

1 ? 

A I don't know anything about the last sentence. 

Nicotine contributes to smokers physiological — I know what 
sensory satisfaction means. I'm not sure what physiological 
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- HIGHLY CONFIDENTIAL - 


means. I agree that it is probably the most important. And 
probably is a nice word. 

Q Are the sensory properties of nicotine 

influenced by smoke pH? 

A I don't know. 

Q Does higher smoke pH yield more unprotonated 

nicotine? 


A 

Q 

alkaloids 

A 


I don't know that either. 

Does the ratio of total reducing sugar to total 
relate closely to smoke impact and acceptability? 
MR. WEIL: Same objection as to form. 

I think that's oversimplistic. 


BY MR. SHUB: 

Q But nonetheless true? 

A No. I say it's an oversimplistic description 

of tobacco to say that there are only alkaloids and sugars. 
Now I've smoked the same tobacco, the same numbers, 
different tobacco grades and different tobacco varieties at 
different tobacco locations that are grossly different. So 
it's an oversimplification to say alkaloid-to-sugar ratio 
determines the smoking quality. 

Q Were you involved at all in attempting to use 

stems that were used in the ART process, the supercritical 
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- HIGHLY CONFIDENTIAL - 

extraction process — well, let me rephrase it. Were you 
aware that stems were used as a mechanism to soak up the 
nicotine that was extracted from the ART cigarettes? 

MR. CLINARD: Object to the form. 
Argumentative. Soak up 


BY MR. SHUB: 

Q The answer is yes? 

A Sorry. Yes. 

Q Okay. Were you involved in efforts at all to 

develop flavor systems to use those stems in commercial 
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13 

products? 

14 

A 

15 

Q 

16 

investigate 

17 


18 

A 

19 


20 

BY MR. SHUB: 

21 

Q 

22 

Morris to as 

23 

soaked up in 

24 


25 



No. 

Were you aware that research was done to 
;he use of the stems in commercial product 
MR. WEIL: Objection. 

Let me understand that question again. 


Were you aware that research was done at Philip 
certain the feasibility of using stems that were 
the extraction process as a — 

MR. CLINARD: Object to the form. 
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2 

BY 

MR. 

SHUB: 



3 



Q 

Let me just — as a — strike that 

Let me try 

4 

to 

rephrase 

it. 


5 




Were you aware that Philip Morris 

was looking 

6 

at 

using the 

stems from the supercritical extraction process 

7 

in 

commercial cigarettes? 


8 



A 

Yes. 


9 



Q 

But you had no involvement in that 

aspect of 

10 

flavors? 



11 




MR. CLINARD: Object to the form. 

Seems like 

12 

there' 

s a disconnect between the two questions. 

You've 

13 

changed subject matters. 


14 




MR. SHUB: It is. 


15 






16 

BY 

MR. 

SHUB: 



17 



Q 

Were you involved at all in that effort? 

18 




MR. CLINARD: What effort? 


19 






20 

BY 

MR. 

SHUB: 



21 



Q 

The matter to investigate the use 

of ART stems? 

22 



A 

Yes. 


23 



Q 

What was your involvement in that 

effort? 

24 



A 

Supervising the scientist who was 

doing the 

25 

experimentation. 
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2 Q Who was that? 

3 A I believe it was Dr. Swain. 

4 Q Those stems were being investigated as a 

5 possible source for recon? 

6 A One of the experiments, yes. 

7 Q And were they ever used on a commercial basis, 

8 the ART stems? 


9 

A 

Not while I was at Philip Morris. 

10 

Q 

Why weren't they used? 

11 

A 

Best of my recollection is they were 

12 

unacceptable subjectively. 

13 

Q 

In other words, they didn't taste good? 

14 

A 

Yes. 

15 

Q 

What — do you recall in particular what the 

16 

subjective 

deficiencies were? 

17 

A 

Hot, harsh and peppery. 

18 

Q 

Was the harshness at all due to the alkaloid 

19 

levels of 

the stems? 
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A I have no idea. 

Q Well, what was the harshness due to? 

A It could have been the stem itself. It could 

have been the citrate that was added to the stem to absorb 
the nicotine. It was just unacceptable smoking product. 

Q Did the company ever investigate why in 
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particular it was unacceptable? 

A Not that I know of. 

Q Evidently the company disposed of these stems 

rather than try to use them in the recon; is that correct? 


A 

I have no idea. 


Q 

You don't know where 

they went? 

A 

I have no idea. 


Q 

Did Dr. Swain report 

to you? 

A 

Sometime during our 

careers together. 


not sure at that particular time whether he was reporting to 
me. I don't think so. I think I was probably — well, I 
don't remember. At that time he probably did. 

MR. SHUB: We can change the tape. Let's take 
a break, but let's not go anywhere. 


(Intermission) 


(SPIELBERG EXHIBIT NO. 6 
was marked for identification.) 


BY MR. SHUB: 

Q Mr. Spielberg, the court reporter placed before 

you what's been marked as Spielberg Exhibit 6 bearing Bates 
stamp numbers 1003478678 through 82. And I'd like you to 

Waga & Spinelli 


145 


- HIGHLY CONFIDENTIAL - 

take a look at in particular Page 2 of this document where 
your name appears on it. But of course, sir, please feel 
free to read through the whole document if necessary. 

Can you identify what this document is? 

A Summary of comments from a meeting on new 

product programs. 

Q And you appear to have attended this meeting? 

A It appears so. 

Q On Page 2 of the document, does your name 

appear H. L. Spielberg? 

A That's me, yes. 

Q Do you recall — and there appear to be a list 

of eight comments that you made at the meeting. Is that how 
you understand this document to read? 

MR. WEIL: Objection. 

A What was the question? The document reads 

eight comments, yes. What is the question? 


BY MR. SHUB: 

Q Do you recall making any of the comments that 

appear under your name? 

A I really don't. I don't recall the document or 

the meeting. The document is obviously authentic. No 
question about it. I remember Warren very well, but I'll be 
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- HIGHLY CONFIDENTIAL - 
darned if I can remember the meeting. 

Q Did you ever make a comment in a meeting 

regarding the role of ammonia in smoke which is listed as 
Point 2 under your name in this document? 

A Did I ever make it? I'm sure I did. 

Q Why are you sure you did? 

A Because I believe Warren would have been fairly 

accurate in his review. 

Q Sitting here today do you recall what you 

stated about the role of ammonia in smoke? 

A I really don't. 

Q Do you recall ever having interest in 

investigating the role of ammonia in smoke? 

A Yes, I recall having interest. 

Q Was your interest in any way related to the 

role that ammonia and smoke plays in delivering nicotine in 
any form whether it be protonated or unprotonated to the 
smoker? 

A Could you repeat that question for me, please? 

(The record was read.) 

A I don't think so. 
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BY MR. SHUB: 


in? 


Q 

A 


Not the subject area that you were interested 
No. 


Q 

interested 

A 


Are you aware of anyone at Philip Morris being 
in that subject area? 

I really didn't recall. 


(SPIELBERG EXHIBIT NO. 7 
was marked for identification.) 


BY MR. SHUB: 

Q Mr. Spielberg, the court reporter has placed 

before you what has been marked as Spielberg Exhibit 7. It 
bears the Bates stamp number 2048257138. Who was — strike 
that. 

Can you identify this document? 

A It's a memo note by Barbara Mait to myself 

entitled. Abstract ammonia seminar. 

Q And under that it says. Ammonia tracking study. 

Do you see that? 

A Yes. 

Q Do you recall receiving a memo from Ms. Mait 

regarding an ammonia tracking study? 
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A I really don't recall getting a memo. 

Q Reading the memo doesn't bring back any memory 

of this subject area? 

A Nope. 
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Q The last sentence says. Baseline pH of tobacco 

smoke values for 100-percent compounds will be given to 
determine if ammonia added to the blend affects subjective 
response and pH response. Do you see that? 

A Uh-huh. 

MR. CLINARD: Components. 


BY MR. SHUB: 

Q I'm sorry. Was that ever done, giving a 

baseline pH of tobacco smoke values? 


that. 


A 

Q 


A 


I don't know. 

Do you know whose idea it was to — strike 

What's the ammonia tracking study? 

I don't remember. 


(SPIELBERG EXHIBIT NO. 8 
was marked for identification.) 
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HIGHLY CONFIDENTIAL 


BY MR. SHUB: 
Q 
A 
Q 


Have you had a chance to look at this? 

Yes, sir. 

Mr. Spielberg, the court reporter has placed 
before you what has been marked as Spielberg Exhibit 8. It 
bears the Bates stamp number 1000711293. And can you 
identify this document, please? 

A It's a memo from Frank Crayton to H. L. 

Spielberg, September 1971, on the effects of ammonia in 
expanded tobacco. 

Q Do you recall receiving this memo? 

A Probably. 

Q Why were — why was Mr. Crayton studying the 

effects of ammonia to expanded tobacco? 

A Because ammonia was the expanding agent for 

making expanded tobacco. 

Q Did you ever hear the term "free ammonia"? 

A I don't know. Free ammonia versus bound 

ammonia or — I'm not sure what that means. 

I probably heard it. NH3 would be the gas. 

Q Okay. 

A That's what Frank's referring to here. 

Q Let's look at the second page under Bl, Smoke 

taste. It says. Injection of ammonia at the total of .75 
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percent — you see that line there? 

A Uh-huh. 

Q — accentuates the characteristic Marlboro 

flavor. Did you ever work on flavor development for 
Marlboro? 

A No. 

Q Did you ever have anything to do with Marlboro 

flavoring? 

A The flavor development support for Marlboro 

or — I'm not sure I understand the question, please. 

Q Did you ever work on any flavoring systems for 
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Marlboro? 

A Yes. 

Q What do you — strike that. 

Do you — when you were in Philip Morris, was 
Marlboro the leading cigarette seller in the world, the 
leading brand of sales when you were at Philip Morris at one 
point in time? 

A At one point in time, yes. 

Q It wasn't when you first came there? 

A That's true. 

Q But it grew as your tenure increased over time 

at Philip Morris; correct? 

A Yes. 
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Q What do you attribute to the success of the 

sales of Marlboro cigarettes? From a flavoring point of 
view. 

MR. CLINARD: Object to the form. No 

foundation. 

A I don't know. 
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BY MR. SHUB: 

Q Do you think the levels of ammonia — strike 

that. 

Do you think the use of ammonia in any way 
played a part in the success of Marlboro? 

A I really don't know. 

Q Do you know — in your mind do you have an 

opinion as to what did play — do you have an opinion in 
your mind as to what flavor characteristics Marlboro 
possessed that led it to be such a huge success? 

MR. CLINARD: Object to the form. 

A I was never sure it was flavor characteristics 

that was the success of a product as much as the image of 
the cowboy, the Marlboro Man. 

MR. SHUB: Let's mark the next one. 
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- HIGHLY CONFIDENTIAL - 
(SPIELBERG EXHIBIT NO. 9 
was marked for identification.) 

BY MR. SHUB: 

Q I'd like you to actually. Dr. Spielberg, to 

turn your attention to Page 4 of the document. That's 
really the page I'd like to ask you a question about. But 
again feel free to read the entire document. 

A Okay. 

Q Mr. Spielberg, the court reporter has placed 

before you what's been marked as Spielberg Exhibit 9. It 
bears the Bates stamp 2028660823 through 0831. And this is 
a report entitled. Effects of ammonia. Odor and smoke. And 
your name is on the Approved By line; is that correct? 

A Yes, sir. 

Q Do you recall approving this report? 

A No, sir. 

Q Let's look at Page 4. Do you know why Dr. 
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Crayton or Mr. Crayton was studying the nicotine delivery 
rates after ammonia was injected into cigarettes? 

A I don't want to make any assumptions, no. We 

were going to be using expanded tobacco that contained 
ammonia. We were not at the time. We were not using 
expanded tobacco. And it was just prudent to find out what 
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- HIGHLY CONFIDENTIAL - 

the addition of ammonia expanded tobacco does to subjectives 
and analytical on cigarette. 

Q And part of the subjectives is the nicotine 

delivery rate? 

A The analytical. 

Q Okay. And part of the analytical — 

A Not the nicotine rate. Whether the nicotine 

was affected at all by the addition of — just to make sure 
the products are matched for evaluation purposes. 

Q And what was the conclusion on Page 4, Number 

2 ? 


A It says a tendency is shown in the 10 percent 

ET for increased nicotine delivery; No increase in delivery 
was found in the control as a result of ammonia injected at 
1.25 percent. 

Q What is 10 percent ET? 

A 10 percent expanded tobacco. 


(SPIELBERG EXHIBIT NO. 10 
was marked for identification.) 


BY MR. SHUB: 

Q I'd like to direct your attention to Page 1 of 

this report if I could. It's been marked as Spielberg 10 
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bearing Bates stamp 2056130033 through 53. You appear to 
have supervised this project; is that correct, called 
Ammonia — 

A Appears so, yes. 

Q Called Ammonia Level Optimization? 

A Uh-huh. 

Q Why was Philip Morris attempting to study 

ammonia level optimization? 


10 

A 

May I read the summary, please? 

11 

Q 

Sure. 

12 

A 

Ammonia was part of our flavor system, overall 

13 

system of 

Marlboro, and we were reducing the amount of 

14 

components 

that contained ammonia and wanted to know where 

15 

we should 

be. If we could find that out subjectively from a 

16 

subjective 

point of view. 

17 

Q 

Was there a thought to reduce diammonium 

18 

phosphate? 


19 

A 

It was in the cards, yes. 

20 

Q 

Was it actually reduced? 

21 

A 

Absolutely. 

22 

Q 

Why? 

23 

A 

Because it's an integral part of one of the 

24 

components 

that was reduced. 

25 

Q 

Which component was that? 
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- HIGHLY CONFIDENTIAL - 

A BL. 

Q Is it used in the RL process? 

A Not anywhere — yes. Yes. But not near the 

level it's used in BL. 

Q Why is it used in a much heavier level — 

A In BL? 

Q — in BL? 

A For its functional characteristics. 

Q What about for its taste characteristics? 

A It was originally designed as the pectin 

release for the BL process. 

Q What was the design — what was DAP used for in 

the RL process? Or what is it used for as far as you know? 

A Flavor effect. 

Q What about for pectin release? 

A Flavor effect. 

Q Does the use of DAP have any impact on nicotine 

transfer? 


A I don't know. 


(SPIELBERG EXHIBIT NO. 11 
was marked for identification.) 
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BY MR. SHUB: 

Q Mr. Spielberg, the court reporter placed before 

you what's been marked as Spielberg 11 and bears a Bates 
stamp number 0000051228 through 240, and I would just ask 
you at the outset, do you recall approving a report called. 
Manipulation of nicotine delivery by addition of acids to 
filler? 

A No. I don't recall it. I don't recall 

approving it, but it's here, yes. 

Q Do you recall any other studies whereby 

nicotine delivery was manipulated? 

A No. I really can't recall that. 

Q Do you recall why Philip Morris was attempting 

to manipulate nicotine delivery by adding acids to filler? 

MR. CLINARD: Object to the form. No 

foundation. 


BY MR. SHUB: 

Q You can answer. 

A Well, my quick perusal of this says what's 

happened with Serendipity, and this is Joe's interpretation 
of manipulation. He was looking to enhance the flavor — 
fruit flavors with acids. And I haven't finished reading 
the report. 
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- HIGHLY CONFIDENTIAL - 

Q Go ahead. I don't want to interrupt you. 

A Okay. I've read it. 

Q I wanted to turn your attention to Page 4, the 

last paragraph on that page that says. These subjective 
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6 results seem to be consistent with the theory that smoke 

7 impact, paren, inhalability, end paren, is not so much 

8 related to total nicotine as to the level of unprotonated 

9 nicotine. Do you see that? 


10 


A 

Yes . 

11 


Q 

Did Philip Morris ever disprove that theory? 

12 



MR. WEIL: Objection. 

13 


A 

He's quoting Brunnemann and Hoffmann. 

14 




15 

BY MR. 

SHUB: 


16 


Q 

I'm wondering whether Philip Morris ever — 

17 


A 

I have no idea. 

18 


Q 

— attempted to disprove that theory? 

19 



MR. WEIL: Objection. 

20 




21 

BY MR. 

SHUB: 


22 


Q 

You don't know? 

23 


A 

No. 

24 


Q 

Did you ever discuss that theory at Philip 

25 

Morris 

while 

you were there? And that theory being the 
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2 

smoke 

impact 

related to unprotonated nicotine? 

3 


A 

I don't remember my tenure at Philip Morris of 

4 

being 

able to analyze unprotonated versus protonated 

5 

nicotine. 


6 


Q 

You don't remember that? 

7 


A 

I don't remember that being a capability. And 


8 I'm not sure Brunnemann has that capability either. Or had 

9 that capability. 

10 Q On the carryover on Page 6 to 7, there's a 

11 mention of an experiment confirming that formic acid 

12 addition to filler does indeed result in increased 

13 mainstream nicotine delivery, but the practicality of its 

14 use in increasing smoke impact seems to leave much to be 

15 desired. Do you recall Philip Morris studying the use of 

16 formic acid to increase mainstream nicotine delivery? 

17 A I remember Joe doing that experiment. 

18 Q You do? 

19 A Just Joe — I remember seeing this report and 

20 him telling me he's used formic acid. Now he started out 

21 using it as a flavor, as I said, for fruit, to enhance fruit 

22 flavors — where were we, on Page 7? 

23 Q 6 to 7. 

24 A 6 to 7. 

25 I'm sorry. What was the question again? 
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1 - HIGHLY CONFIDENTIAL - 

2 Q Do you recall any other methods in which Philip 

3 Morris added a substance to the filler that affected 

4 nicotine delivery? 

5 MR. WEIL: You mean experiments? 


7 

8 
9 

10 

11 

12 


BY MR. SHUB: 

Q Experiments or otherwise. 

A No, I really don't. 

Q Okay. 

(SPIELBERG EXHIBIT NO. 12 
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BY MR. SHUB: 
Q 
A 


You want to say something about that? 

No. I didn't sign that. That was signed for 


me. 


Q 


Oh, okay. 

Mr. Spielberg, I placed — the court reporter 
placed before you what's been marked as Spielberg Exhibit 12 
bearing the Bates stamp 2058452564. This is a memo from Leo 
Meyer to you and Mr. Heretick. Do you recall receiving this 
memo? 

A Nope. 
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Q Did you ever have any discussions with Dr. 

Houghton regarding his interest in a low tar/high nic 
cigarette? 

A I really don't remember. 

Q Do you recall — did you ever prepare a low 

tar/high nic cigarette for Dr. Houghton for his smoking and 
pleasure as this memo says or as this memo makes a request 
to do? 


A We probably did. He was the senior vice 

president of R&D, so I guess we did what we were told. But 
I don't remember. 

Q Did you have any discussions with him about a 

low tar/high nic cigarette? 

A I really can't recall that. 

Q Did you ever have discussion with anyone at 

Philip Morris about a low tar/high nic cigarette? 

A No. Low tar/high flavor we had a lot of 

discussions about, but not necessarily low tar/high nic. 

Q Did low tar/high flavor involve low tar/high 

nic? 

A It could have. I don't remember. 

Q You just don't recall? 

A No. 

Q Did you ever supervise Dr. Gullotta? 
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A No. 

Q Do you recall receiving memos from Dr. Gullotta 

regarding pattern reversal of potential studies he was 
doing, prep studies? 

A I probably got memos from him, yes. 

Q Do you know why you would be receiving studies 

regarding electrophysiological effects of cigarettes? 

A I don't know the time frame, but when I was 

development fellow, I got copied on almost everything that 
was written in R&D. 


(SPIELBERG EXHIBIT NO. 13 
was marked for identification.) 


BY MR. SHUB: 

Q If you could just read the summary in the first 

page, I think that will be sufficient for purposes of my 
question. 
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I will note for the record marked Spielberg 
Exhibit 13 is Bates stamped 2025986595 to 6601. 

I'll ask whether you — do you recall receiving 
this memo directed to you from Dr. Gullotta, Hayes and 
Martin? 

A I don't specifically remember getting the memo, 
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no. 

Q Do you recall getting memos from Dr. Gullotta 

on this subject area? 

A Yes, sir. 

Q Why — it says. The flavor department requested 

that the Project 1620 evaluate the cigarettes using 
electrophysiological methods. Did you make that request? 

A That's Paragraph 1 below the summary? 

Q It's Paragraph 2 below the summary. 

A Oh, okay. 

Your question? 

Q My question was, did you make that request that 

Dr. Gullotta evaluate cigarettes using electrophysiological 
methods? 

A Probably. I just don't remember doing it. 

Q Why were you interested in varying the nicotine 

levels and studying its electrophysiological effects? 

A I was looking for an answer to the ART 

cigarette. Hopefully he would find something that I could 
use as a flavor. By this time I had a production facility 
that was almost complete and no product to make with it 
because we could not make a subjectively-acceptable 
no-nicotine cigarette. So could we blend de-nic filler with 
nonde-nic filler to get a level of acceptability. 
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Q And did you do that? 

A We tried it. 

Q Did you blend the two? 

A Well, that's what these studies were done with, 

blended ART and non-ART. 

Q And what were the results of those studies on a 

subjective basis? 

A I don't remember I'd have to — I don't 

remember. I think we found the break point, but I don't 
know whether we had the upper break point or the 
acceptability. I don't think we ever had a satisfactory 
answer for the consumer with de-nic. 

Q You went to — you commercially marketed Next; 

correct? 

A Yes. 

Q And did you do that in your mind knowing you 

didn't have a subjectively-acceptable cigarette? 

A Yes. 

Q Were you asked whether you would advise to try 

to commercially market the Next cigarette? 

A I don't remember. 

Q Dr. Spielberg, have you been contacted by the 

Justice Department in connection with your role at Philip 
Morris? 
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- HIGHLY CONFIDENTIAL - 

A No, sir. 

Q Has anyone that represents you been contacted 

by the Justice Department? 

A Not to the best of my knowledge. 

Q You have no knowledge of anyone inquiring from 

the government about your role at Philip Morris? 

A Yes, I have no recollection of anybody from the 

Justice Department. 

MR. SHUB: Thank you for your time. I have no 
further questions. 

MR. CLINARD: No questions. He'll read and 
sign his deposition. 


And further this deponent saith not. 
(This deposition concluded at 4:10 p.m.) 
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Howard L. Spielberg 


Commonwealth of Virginia, to wit: 

Subscribed to before me 
this_day of_, 1998. 


Notary Public 

My commission expires: / / 
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commissioned as 
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4 Michaela H. Herman, Notary Public in and for the 

5 Commonwealth of Virginia at large, and whose commission 

6 expires July 31, 2000, do certify that the aforementioned 

7 appeared before me, was sworn by me, and was thereupon 

8 examined by counsel; and that the foregoing is a true, 

9 correct, and full transcript of the testimony adduced. 

10 I further certify that I am neither related to 

11 nor associated with any counsel or party to this proceeding, 

12 nor otherwise interested in the event thereof. 

13 Given under my hand and notarial seal at 

14 Richmond, Virginia, this 22nd day of January, 1998. 

15 

16 

17 

18 

19 

20 


21 Michaela Herman Davis, RPR - Notary Public 

Commonwealth of Virginia at Large 

22 

23 

24 
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